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Foreword

This audit was conducted pursuant to Resolution 05-285, CD1,
Requesting the City Auditor to Audit the City's Affordable Housing
Program, which was adopted by the Honolulu City Council on
October 19, 2005. The resolution requested the city auditor to review
and assess the city’s use of affordable housing conditionsin unilateral
agreements, the adequacy of current staff to monitor, administer, and
enforce affordable housing conditionsin unilateral agreements, and
the appropriateness of the selling prices of affordable housing units
developed under unilateral agreements. During our preliminary
review, we found that some of the issuesidentified in the resolution
were recently addressed by other government and industry groups.
Rather than re-examine these issues, and due to limited resources, we
chose to focus this audit on the city’s administration of in-lieu fees
and application of excess affordable housing credits, asthey directly
affect the number of affordable housing units actually built.

We wish to express our appreciation for the cooperation and
assistance provided to us by the staff of the Department of Planning
and Permitting, Department of Budget and Fiscal Services, and
others who we contacted during this audit.

Ledliel. Tanaka, CPA
City Auditor
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EXECUTIVE SUMMARY

Audit of the City's Management of Unilateral Agreements
in Affordable Housing

Report No. 07-05, October 2007

Thisauditwasconducted pursuant to Resol ution 05-285, CD 11,
Requesting the City Auditor to Audit the City’ s Affordable Housing
Program, whichwasadopted by theHonolulu City Council on October
19, 2005. Theresol ution requested thecity auditor toreview and assess
thecity’ suseof aff ordablehousi ngconditionsinunilateral agreements,
theadequacy of current staffingtomonitor, administer, andenforce
affordablehous ngconditionsinunilateral agreements, andthe
appropriatenessof theselling pricesof affordablehousingunits

devel opedunder unilateral agreements. Duringour preliminary review,
wefoundthat someof theissuesidentifiedintheresol utionhad been
addressed by other government andindustry groupsinrecent years.
Rather thanre-examinetheseissues, and duetolimited resources, we
chosetofocusthisauditonthecity’ sadministrationof in-lieufeesand
applicationof excessaffordablehous ng creditsasthey directly affect the
number of affordablehousingunitsactually built.

Background

Duringthe1970slocal governmentsacrossthecountry began
implementing“inclusonary zoning” or *“inclusionary housing,” which
required devel opersto set-asideacertain percentageof housingunits
for low- and moderate-incomehousehol dswithin otherwisemarket-rate
developments. Atthesametime, theCity and County of Honolulu
beganimposing variousrequirementsonlanduserezoningtoensurethe
production of affordablehousingthrough® unilateral agreements’ by
ordinance. Thecity estimatesthat nearly 13,000 affordablehousingunits
havebeen constructedfor saleor rent under theaffordablehousing
requirementsimposed by unilateral agreement. Since1998, thecity’s
affordablehousing programfunctions, whichincludemonitoringunilateral
agreement requirements, have been performed by the Department of
Planningand Permitting. Prior to 1998, theformer Department of Land
Utilizationand Department of Housi ngand Community Devel opment
administeredtheaffordablehousing program.
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Summary of
Findings

Under current departmental rules, devel opershaveoptionsinmesting
affordablehous ngrequirementsimpaosed by unilateral agreements:

¢ Construct affordablehousingunitsfor saleor rent onthere-zoned
projectsite.

e Construct affordablehousingunitsfor saleon property other thanthe
re-zoned project site.

e  Providefinished houselotsfor owner-builder efforts.

¢ Conveyimprovedor unimprovedland, on- or off-site, suitablefor
affordablehousingconstruction.

e Contributeacashor“in-lieu” feebased onasetformula.

Inadditiontotheaffordablehousing optionsestablished by rule, thecity
may alow devel opersto utilizeexcessaffordablehousing creditsearned
under aunilateral agreement to meet aff ordabl ehousi ngrequirements
imposed by another unilateral agreement.

Planningguidelinesfor O' ahu’ sfuturedevel opment andresidential
growthareestablishedinthecity’ sGenera Plan, Sustainable
CommunitiesPlans, and Devel opment Plans. For example, thegeneral
plan’ shousing policiessupport financia and other incentivesto
encouragetheprivatesector to build homesfor low- and moderate-
incomeresi dents, andtodistributelow- and moderate-incomehousing
fairly throughout theidand. Thedevel opment andsustainable
communitiesplanscover eight areason O ahu: Central O* ahu, Ewa,
Primary Urban Center, East Honolulu, Ko* olaupoko, Ko’ olauloa, North
Shore, andWai‘ anae. Plansrepresentingtheseeight areasal soestablish
affordablehousi nggoal sand objectives.

1. Thedepartment of planningand permitting’ sadministration of
unilateral agreementsfor affordablehousingisinadequate. The
department lacksaformal unilateral agreement monitoring program
for affordablehous ng, doesnot maintainanaccurate, verified
inventory of affordablehousingunitsbuiltunder unilateral
agreements, and hasnot mai ntai ned historical dataonunilateral
agreementsanditsrequirements.
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2.

In-lieufeecollectionshavenot resultedinaffordablehousingbenefits
for the80-120 percent of medianincomegroup. Since1998,in-lieu
feeshavenot beenexpendedfor affordablehousing-related
purposes. TheHous ng Devel opment Specia Fund, whichholdsin-
lieufees, isnot specifically intended for thedevel opment of
affordablehousingandlimitsthecity’ sability toexpendin-lieufees.
Acceptanceof in-lieufeesmay beincons stent withcurrent general,
devel opment, and sustai nablecommunity plansrel atedtoaffordable
housing.

Accumulatingandredeemingaffordablehousing creditsarencot
formalizedinordinanceor rule. Thedepartment of planningand
permittingauthorized devel operstoaccumul ateaffordablehousing
creditscontrary tocity ordinanceunder amoratoriumonaffordable
housi ngconditions. Thedepartment’ sexcessaffordablehousing
creditapplication practicesaregenerally consistentwithgeneral,
devel opment, and sustai nablecommunity plansrel atedtoaffordable
housing, but may conflictwiththegeneral plan'shousingobjective
advocatingdiversecommunities.

Finding 1: TheDepartment of Planningand Per mitting's
Administration of Unilater al Agreementsin AffordableHousingis
Inadequate

Wefoundthat thedepartment hasnot established an effective
affordablehous ngunilateral agreement monitoring program.
Becausethedepartment’ sunilateral agreementadministrationis
inconsi stent and reactionary innature, thedepartment hasnot
proactively verified devel oper compliancewithunilateral agreement
requirements.

Thedepartment doesnot maintainanaccurate, verifiedinventory of
affordablehousing. Wefoundthat planningand permitting staff rely
onanaffordablehousing databasethat wasl ast updated in 2000 and
that poor record-keeping practi ceshamper thedepartment’ sability
toassessdevel oper compliance. Thedepartment alsoreports
unverified andflawed aff ordablehousing datato thecouncil and
public.

Thedepartment doesnot maintain historical affordablehousing data.
Thedepartment claimsthat sinceunilateral agreement conditionsin
affordablehousingbeganinthe1970s, thecity hasconstructed
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nearly 13,000 affordablehousingunitsfor saleor rent. However,
thecity isunableto providedatatoverify thisclaim.

Inadequatestaffingisblamedfor poor monitoring. Thedepartment
notesthat itassumed unilateral agreement monitoringresponsibilities
In1998 astheresult of areorganization of city government. The
department did not recel veany additional staff or resourcestotake
onthisresponsibility. Between 1999 and 2002, fivestaff persons
wereassignedtounilateral agreement monitoring. Currently,the
department hasonefull-timestaff personassignedtomonitor
unilateral agreementsinaffordablehousing.

Finding 2: In-lieu Fee CollectionsHave Not Resulted in
AffordableHousing BenefitsasIntended

Since1998, noin-lieufeeswereexpendedfor affordablehousing
related purposes. Between FY 1992-93 to FY 2005-06, the city
collectednearly $4.5millioninin-lieufees. Wefoundthat at | east
$3.2millioninin-lieufeesfromtheformer Housing A ss stanceFund
weredirectedintothecity’ sgeneral fundinstead of beingspenton
affordablehousinginitiatives. In2004, theformer budget andfiscal
servicesdirector reportedthat thein-lieufeebalancewas$391,371.
By lapsingin-lieufeesfromtheHousing AssistanceFundandthe
Housing Development Specia Fundintothegeneral fund, thecity
adversely impacted thehous ng devel opment specia fund’ sfuture
effectiveness. Wealsofoundthat therearenoplans, goals, or
objectivesfor spendingin-lieufees.

Thehous ngdevel opment specia fundisnot specifically intendedfor
thedevel opment of affordablehousing. Thepurposeof thefundis
thedevelopment of housingfor saleor rent, withnospecific
referencetoaffordablehousing. Thus, thecity cannot beassured
thatin-lieufeeswill beusedfor affordablehous ng purposes. We
alsofoundthat no specificagency istasked tomonitor, plan, or
expendin-lieufeescollectedfromdevel opers. Asaresult,in-lieu
feesmay havebeen expendedfor purposesother thanhousing.

Thecurrent framework for thecollection of in-lieufeesisinadequate
for significant devel opment of affordablehousingfor saleor rent.
Withacurrent balanceof $820,000, thehousing devel opment
specia fund cannot devel opasignificantamount of affordable
housingfor saleor rent. Weal sofoundthat communitiesaffected by
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zoningchangesdonot directly benefitfromin-lieufeecollections.
Hawai ‘i county amendeditsin-lieufeeprogramduetothelack of
affordablehousingunitsbuilt.

Theacceptanceof in-lieufeesmay beincons stent with current
generd , devel opment, and sustai nablecommunity plansrelatedtothe
constructionof affordablehousingunits. Wefoundthat compliance
withgeneral, devel opment, and sustai nablecommunitiesplansrel ated
toaffordablehousingisnot documented. Limitationsontheuseof
in-lieufeesdonot supporttheplans' affordablehousing objectives.

Finding3: TheDepartment of Planningand Per mitting’s
Authorization and Application of ExcessAffordableHousing
CreditsL ack Accountability

Accumulatingandredeemingexcessaffordablehousingcreditsare
notformalizedinordinanceor rule. Inpractice, theplanningand
permitting department creditsdevel opersfor affordablehousing
constructionthat exceedstheminimumrequired under unilateral
agreements. Theseexcesscreditsmay beusedtosatisfy future
affordablehous ng requirements. Wefound, however, that
affordablehousing creditsarenot trackedtodeterminea

devel oper’ shalance, sal e, or redemption of excessaffordable
housingcredits. UnliketheCity and County of Honolulu, Hawai ‘i
andMaui countiescodify theuseof affordablehousing credits.

Thedepartment authorized devel operstoaccumul ateexcess
affordablehousing creditscontrary tocity ordinanceunder a
moratoriumonaffordablehousing conditions. Wefoundthat
Ordinance99-51 providedrelief todevel opersduringamarket
downturn. Theordinanceplacedamoratoriumonaffordable
housing conditionsimposed by thecity sothat devel operscould sell
their affordablehousinginventory and meet unilateral agreement
reguirements. However, theplanning and permitting department
allowed devel opersto bank aff ordabl ehousi ng creditsin excessof
theminimumrequirementsimposed by unilateral agreement.
Redemption of excesscreditsearned duringthemoratoriummay
conflictwiththeintent of thecity’ saffordablehousing program.

Thedepartment’ sexcessaffordablehousing credit practicesmay
conflictwiththegeneral plan’ shousing objectiveadvocatingdiverse
communities. Incentivesto construct moreaffordablehousingunits
arecons stentwithgeneral, devel opment, and sustainable
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Recommendations
and Response

communitiesplansprovisionsinaffordablehousing. However,
applicationof excesscreditsmay conflictwiththegenera plan's
housi ng objectivethat encouragesthefair distributionof low-and
moderate-incomehousi ngthroughout theidand.

Wemadesevera recommendationstothe Department of Planningand
Permittingtoimproveitseffectivenessandefficiency inadministering
unilateral agreementsfor affordablehousing. Werecommendedthat the
department establishformal policiesand proceduresfor administering
unilateral agreements, includingmonitoringrequirements. Weaso
suggested that thedepartment maintainamatrix or databasewith
accurate, verifiabledata, includinghistorical dataof all aff ordablehousing
unitsbuilt under unilateral agreements. Inaddition, werecommended
that thedepartment amenditsrulesby establishinganin-lieufeeformula
thatiscons stent with established goal sand objectives, and by proposing
aframework for theaccrual and applicationof excessaffordablehousing
credits. Weal so suggested that thedepartment establish proceduresto
document how thedelivery optionsexercised by devel opersconformto
general, devel opment, or sustai nablecommunity planprovisionsrelated
toaffordablehousing. Additionally, weurgedthedepartment toreport
verifiedaffordablehousingdatainitsannual report tothecouncil as
required by city ordinance. Finally, werecommendedthat the
department eva uateitsstaffingall ocationfor unilateral agreement
monitoringandtoensurecompliancewithfutureunilateral agreement
provisons.

Weal sorecommendedthat theHonol ulu City Council consider
amending Section 6-46.2, Revised Ordinancesof Honolulu, tospecify
thatin-lieufeesdepositedintotheHous ng Devel opment Specia Fund
shall beusedfor affordabl ehousing-rel ated purposes, toclarify and
expandtheuseof in-lieufees, andto designateacity agency tomonitor,
plan, and expendin-lieufees. Weal sorecommended that thecouncil
consider further review of thehousing devel opment specia fund's
expenditures.

Initsresponsetoour draft report, the Department of Planningand
Permitting expressed concernsthat confidential copiesof thedraft report
wereprovidedtoothersoutsideof thedepartment and mayor’ soffice,
that theaudit wasincons stent withtheoriginal intent of Resolution
05-285, CD1, andthat thedraft report contained errorsand
inaccuracies. Wenotethat someof thedepartment’ scomments,
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presented aserrorsor inaccuracies, wereclarifyinginformationthat
enhancedthereport, but didnot haveasubstantiveeffect ontheaudit
findingsandrecommendations. Inother instances, thedepartment
commented onissuesoutsidethescopeof thisaudit. Weal sonotedthat
someof thepurported errorsandinaccuracieswerebased on
information providedto usby department staff or theresult of
informationthat thedepartment failedtodisclosetousduringfieldwork.
Inthoseinstances, theadditiona informationdidnot haveamaterial
effectonour auditfindings. However, weacknowledgethevalidity of
someof thedepartment’ scommentsand haveamended thefinal report
toensureaccuracy andclarity. Finally, thedepartment concurredwith
thefollowing problemsrevea edinour audit report: that staffing
shortagesand competing prioritieshaveresultedinthedepartment using
subdivisionapplicationor buildingpermitreviewfor unilateral agreement
complianceinstead of monitoringannua reports; that thestateof
documentation, archiving, andretrieva of documentationisachallenge;
that thebackloginreviewsand certificationsof developer’ ssubmittals
for affordablehousing creditshavebeen reduced; andthat the
departmental rulesusedfor admini steringtheaffordablehousing
agreementsneedto beupdated.

Thedepartment al so provided several commentson substantiveissues
that meritedaresponse. For theseissues, weexplainedthat information
wereviewed supported acontrary view or that datawasnot providedto
usduringfieldwork. Wealso notethat the Department of Budget and
Fiscal Servicesdeclinedto submit aseparateresponsetoour draft audit
report andinstead relied ontheplanning and permitting department to
respondonitsbehalf.

Leslie I. Tanaka, CPA Office of the City Auditor

City Auditor 1000 Uluohia Street, Suite 120
City and County of Honolulu Kapolei, Hawai'i 96707

State of Hawai'i (808) 768-3134

FAX (808) 768-3135
www.honolulu.gov/council/auditor
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Chapter 1

Introduction

Thisauditwasconducted pursuant to Resol ution 05-285, CD 11,
Requesting the City Auditor to Audit the City’ s Affordable Housing
Program, whichwasadopted by theHonolulu City Council on October
19,2005. TheauditisincludedintheOfficeof theCity Auditor’s
Annual Work Planfor FY 2006-07 ascommuni cated tothecouncil and
mayor inJune2006. Whiletheresolution’ stitleimpliesanaudit of the
city’ sbroader aff ordablehousing program, wefocused our review on
issuesrai sedintheresol ution pertaining toaffordablehousing conditions
inunilatera agreements.

Thepurposeof theresolutionisto havethecity auditor objectively
review, evaluate, andimprovethecity’ saffordablehousing program.
ThroughResolution 05-285, CD1, thecouncil requestedthat thecity
auditor addressi ssuesincluding, but not limitedto:

1. Theeffectivenessandefficiency of thecity’ suseof affordable
housi ng conditionsinunilateral agreements, suchasbuyback and
shared appreciation conditions, inachievingthestated goal sand
obj ectivesof thecity’ sGenera Planand Devel opment Plansrel ating
toaffordablehousingprograms,

2. Theadequacy of current staffingtomonitor, administer, andenforce
theaffordablehousing conditionsof unilateral agreements; and

3. Theappropriatenessof theselling pricesof affordablehousingunits
devel oped pursuant totheaffordabl ehousing provisionsof unilateral
agreements.

Duringour preliminary review, wefoundthat since2005, many
government and housingindustry groupshaveprovided substantial
informationregarding buyback and shared appreciationconditions.
Furthermore, weidentified developers paymentof in-lieufeesand
applicationof excessaffordablehousing creditsashaving potentially
moresignificantimpact onthecity’ saffordablehousing program, andthe
least amount of information provided publicly. In-lieufeesarecash
paymentsmadeby devel opersinstead of constructing affordablehousing
units. Excessaffordablehousing creditsarecreditsearned beyondthe
minimumregquired by unilateral agreement, which canbeappliedtomeet
futureaffordablehous ngrequirements.
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Rather than reexamineissuesthat haveal ready beenreported, we
departed fromtheresol ution’ sfocuson shared appreciationand
buyback restrictionsandinstead assessed theeffectivenessof in-lieufees
and excessaffordablehousing creditsgranted by the Department of
Panningand Permittingasthey relatetothecity’ saffordablehousing
program. Additionally, wenotethat shared appreciationand buyback
restrictionsmay not directly affect thenumber of aff ordablehousingunits
built becausethey areimposed after-the-fact onaffordablehousing units
aready constructed, whereasin-lieufeesand excessaffordablehousing
creditsdirectly affectthenumber of aff ordablehousingunitsactually
built. Not only doesthisamendedfocusretaintheresol ution’ sintent to
examinethecity’ seffortstoincreasethesupply of affordablehousing
throughunilateral agreementsattachedto zonechangeordinances, but

a soprovidesthecouncil and publicwithnewinformationonunilateral
agreementsrequiringaffordablehousing.

Background

City ordinance
establishes conditional
zoning or “unilateral
agreements”

Duringthe1970slocal governmentsacrossthecountry began
implementing”inclusionary zoning” or*inclusionary housing,” which
required devel opersto set asideacertain percentageof housingunitsfor
low- and moderate-incomehousehol dswithin otherwisemarket-rate
developments. Atthesametime, theCity and County of Honolulu
beganimposing variousrequirementsondevel operswhoreguestedland
userezoningtoensuretheproductionof affordablehousingthrough
“unilateral agreements’ by ordinance. In1994, theformer Department
of Housingand Community Devel opment adopted rulesfor unilateral
agreementsrequiringaffordablehousing. Thecity’ sinitiativesin
affordablehousingarea soguidedby general, development, and

sustai nablecommunitiesplans, whichestablishapolicy context for the
city’ slanduseand budgetary actions.

Section 21-2.80, Revised Ordinancesof Honolulu, Conditional
Zoning—Agreements, providesthat beforetheenactment of an
ordinancefor azonechange, thecity council may imposeconditionson
theapplicant’ suseof theproperty. Thefulfillment of theseconditions
shall beaprerequisitetotheadoption of theordinanceor any applicable
part. Thissectionfurther providesthat theconditionsshall besetforthin
aunilateral agreement runninginfavor of thecouncil, actingby and
throughitschair. Theagreement shall beenforceableby thecity.
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Affordablehousingrequirementsareestablishedinunilateral agreements.
A unilateral agreement isdefined asa covenant running withtheland
prepared, executed, and recorded in the Bureau of Conveyances,
Sate of Hawai‘i, by the owner of the real property for which a zone
change is requested and incorporated into, and made a part of, the
ordinance effecting the zone change which states the condition
under which a developer has agreed to use that real property.
Exhibit 1.1 depictstheprocessof incorporating affordablehousing
conditionsby thezonechangeprocessthroughunilateral agreements.
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Exhibit 1.1
Flowchart of Unilateral Agreement For Affordable Housing

DEVELOPER
Submits a zone change application to the Department of Planning and Permitting (DPP)

A 4
DEPARTMENT OF PLANNING AND PERMITTING/ PLANNING COMMISSION
e  Staff reviews developer request and solicits public and agency comments

e  Staff prepares a report and submits recommendations to the Planning Commission and City
Council

e Planning commission reviews report and holds a public hearing
e Planning commission issues a recommendation to the city council

A

HONOLULU CITY COUNCIL
e Reviews planning commission and DPP recommendations
e Introduces a zone change ordinance
e  Holds public hearing(s)

e  Adopts unilateral agreement as part of the zone change ordinance after being filed with the
Bureau of Conveyances

e May include an affordable housing condition as part of the unilateral agreement if the zone
change involves residential zoning

A

DEVELOPER
e  Submits proposed affordable housing agreement for delivering affordable units to DPP
e  Selects one or more of the following delivery options to satisfy its affordable housing
requirement:
o construct affordable housing units for sale or rent on the project site;
o construct affordable housing units for sale or rent off-site;

o convey land suitable for affordable housing construction or finished house lots for owner-
builder efforts

o contribute cash or “in-lieu fee”
o apply affordable housing credits

e Submits various reports and other data to DPP on unilateral agreement compliance

A 4
DEPARTMENT OF PLANNING AND PERMITTING

e Reviews and approves developer’s implementation plan

e Monitors developers’ compliance with unilateral agreement requirements

e Verifies and approves developer requests for affordable housing credits

e Verifies and approves that developer has fulfilled its affordable housing requirement

e May release the land encumbrance related to the affordable housing requirement

Source: Office of the City Auditor and the Department of Planning and Permitting



Chapter 1: Introduction

Affordable housing
requirements are
imposed by unilateral
agreements and rules

Developers have options
in fulfilling affordable
housing requirements

1N 1994, theformer housingand community devel opment department
adopted Rulesfor the Terms of Unilateral Agreements Requiring
AffordableHousing. Therulesestablishgeneral application, termsand
conditions, applicant qualifications, selectioncriteria, restrictionsonthe
transfer, sale, buyback, useof affordableproperties, and reporting
requirements. Inadditiontotherequirementsestablishedby rule, the
council may imposeitsownrequirementsthroughazonechange
ordinance. Council-imposed requirementsmay beinadditionto, or
supersede, requirementsestablished by rule. Priorto 1994, unilateral
agreementsweremoredescriptiveand affordablehous ng requirements
varied becausethey wereimposed on aproject-by-project basis. With
theestablishment of rules, devel operscoul d anticipatesomeof the
expectationsinunilatera agreements.

Thecity’ saffordablehousinginitiativesareprimarily targeted at two
incomegroups. Thelow-incomehouseholdgroupisdefinedasa
household whoseincomedoesnot exceed 80 percent of themedian
incomefor theHonoluluM etropolitan Statistical Areaasdetermined by
theU.S. Department of Housingand Urban Development (HUD),
adjustedfor householdsize. Themoderate-incomehousehol d category
isdefined asahousehold whoseincomeisgreater than 80 percent, but
doesnot exceed 120 percent of themedianincomewithinthesame
criteria

Thecurrentrulestypically requirethat thenumber of affordablehousing
unitssoldor rentedtolow- and moderate-incomehousehol dscomprise
aminimumof 30 percent of thetotal number of residential unitsplanned
for constructioninaprojectarea. Therulesfurther providethat at | east
10percent of theresidential unitsplannedfor constructionintheproject
areashall besold or rentedto househol dsearning 80 percent or lessof
themedianincomefor theHonoluluMetropolitan Statistical Area.

Under current rules, adevel oper may satisfy anaffordablehousing
requirement by providing oneor moreof thefollowing optionsthat the
planning and permitting department deemsacceptable:

* Construct affordablehousingunitsfor sale. Housingunitsare
constructed ontherezoned project sitefor saleat prices
determined by apresetformula. Ownersmustresideintheunit
for aminimum of oneyear inorder for thedevel oper toreceivea
creditfor theaffordableunit.
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Congtruct affordablehousingunitsfor rent. Rental unitsare
constructed ontherezoned project Siteat established rental
rates. Therental unitsmust berentedforaminimumof 10years
inorder for thedevel oper toreceiveahousing credit. After 10
years, thecity hastheright-of-first-refusal to purchasethe
project. Affordableunitsrentedtolow-incomehouseholdsfor
morethan 20yearsmay beeligiblefor enhancement creditsas
determined by thedepartment.

Providefinishedhouselots. Developer may providefinished
housel otsfor aff ordablehous ngowner-buil der effortsunder
guidelinesestablished by thedepartment.

Convey land. Thedevel oper may convey improvedor
unimprovedfeesimpleor|leaseholdreal property onor off the
project site, zoned and suitabl efor theconstruction of affordable
housingunits. Theland’ sapprai sedvaluemust beequal tothe
in-lieucash payment providedfor by rule.

Construct for-saleor rental unitsoff-site. Devel opersmay
construct affordablehousing unitsonasiteother thanthereal
property describedintherezoning ordinance. Rental unitsmust
berentedfor aminimum period of 10yearsandthecity hasthe
right-of-first-refusal to purchasetheproj ect after theten-year
period andthedevel oper optstosell.

Contributecashor“in-lieu” fee. Thedeveloper may providean
in-lieufeeequal tothedifferencebetweentheestimated cost of
buildingtheaffordablehousingunit, lesstheunit’ sestimated sales
priceat thetimethein-lieupaymentisdue.

Inadditiontothesix delivery optionsprovidedby rule, the Department
of Planningand Permittingmay allow devel operstosatisfy affordable
housi ngrequirementsby applyingexcessaffordablehousingcredits
earned at adifferent devel opment project. Thedepartment’ spolicy
allowsdevel operstheoptiontoutilizecreditsif: 1) theprojectsiteis
withinthesamedevel opment plandistrict astheproject sitewherethe
creditwill beapplied; and 2) theproject siteiswithina7.5mileradiusof
theprojectsite.
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Affordablehousing creditsarebased on adiding scale

Under thecurrent rules, devel opersearnaffordablehousing credits
based onthetypeof affordablehousingunitbuilt. Forexample, a
developer wouldreceive 1.00 credit for constructing atwo-bedroom/
one-and-a-half bath unit; aone-bedroom/one-bath unitwouldearn0.81
credits; and athree-bedroom/two-bath unitwould earn 1.44 credits. A
devel oper may satisfy thetotal affordablehousi ngrequirement by
produci ng any acceptabl ecombinationof aff ordablehousingunitswhich
will equal or exceeditsminimumrequirement. Priortotheadoption of
therulesin 1994, unlessaunilateral agreement specified otherwise,
devel opersearned oneaffordablehousing credit for each affordable
housi ng unit constructed (one-for-one), regardlessof size, type, or
configuration. Exhibit 1.2 providesthefactor tableusedtocal culate
affordablehousing creditsunder departmental rules.

Exhibit 1.2
Affordable Housing Credit Factor Table

Type of Unit Built

0 Bedroom 1 Bedroom 2 Bedroom 2 Bedroom 2 Bedroom 3 Bedroom 3 Bedroom 3+ Bedroom

1 Bath 1 Bath 1 Bath 1.5 Bath 2 Bath 1.5 Bath 2 Bath 2+ Bath
Affordable
Housing
Credit
Earned 0.68 0.81 0.92 1.00 1.08 1.16 1.28 1.44

Source: Rules for the Terms of Unilateral Agreements Requiring Affordable Housing, 1994

Developer’ simplementation planrequiresapproval

Current rulesa sorequiredevel opersto prepareanimplementationplan
acceptabletotheplanningand permitting department for thedelivery of
affordablehousingunits. Thedepartment must approvetheplanprior to
construction. Theimplementation planmust containthefollowing
information:

* |ocationof theaffordablehousingunits;
* typesof affordablehousing unitstobeconstructed (e.g. three-

bedroom, two-bath unit) and supportinginformationwhich
justifiesthetypesof bedroommix;
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General plan establishes
long-range growth for
O'ahu

* priceof affordablehousingunits; and

* ddivery scheduleof al market and aff ordablehousing unitsfor
each phaseof theproject under theunilateral agreement.

TheGenera Planfor the City and County of Honolulu, arequirement
under thecity charter, isacomprehens vestatement of objectivesand
policieswhichestablishesthelong-rangeaspirationsof O* ahu’ sresidents
andthestrategiestoachievethem. Theplanisthefocal pointof a
comprehens veplanning processthat addressesphysical, socid,
economic, andenvironmental concernsaffectingthecity, andguides
futuregrowthfor metropolitanHonol ulu.

TheGenera Planguidesall level sof government, privateenterprise,
neighborhoodandcitizengroups, organizations, andindividua citizensin
elevenaress:

1. Populaion

2. Economicactivity

3. Naturd environment

4. Houdng

5. Transportationandutilities

6. Energy

7. Physical developmentandurbandesign

8. Publicsafety

9. Hedthandeducation

10. Cultureandrecresation

11. Government operationsandfiscal management

Thegenera plan’ shousingpolicy acknowledgesthat obtai ning decent,

reasonably priced homesin safeand attractiveneighborhoodshasbeena
perennia problemfor theresidentsof O ahu. Theplan’ sobjectivesand
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Development and
sustainable communities
plans guideland-use
policies forgrowing and
established communities

policiesfor housing seek toprovideachoiceof livingenvironments,
affordablehousing, andareductionof inflationary speculation. The
genera plan’ sfirsthousingpolicy objectiveisto providedecent housing
for al thepeopleof O ahuat pricesthey canafford. Theplan’shousing
policiesseek to:

* developprogramsand control swhichwill providedecent homes
at theleast possiblecost;

* providefinancial and other incentivestoencouragetheprivate
sector to buildhomesfor low- and moderate-incomeresidents;

* encouragethepreservationof existinghousingwhichis
affordabletolow- and moderate-incomepersons,

* encouragetheproductionand maintenanceof affordablerental
housng;

* encourageresidentia devel opmentsthat offer avariety of homes
topeopleof differentincomelevelsandtofamiliesof various
Szes,

* encouragethefair distributionof low- and moderate-income
housi ngthroughout theidand; and

* preserveolder communitiesthroughself-help, housing-
rehabilitation, improvement districts, and other governmental
programs.

Inadditiontothegeneral plan, devel opment and sustainablecommunities
plansa soguidepublicpolicy, investment, and decision-making,
specifically over a25-year period. Devel opedwithcommunity
participation, each plan addressesoneof theeight planning regionsof

O’ ahuandrespondstothespecificconditionsand community val uesof
eachregion. Theeight planareasincludeCentral O* ahu, Ewa, Primary
Urban Center, East Honolulu, Ko’ olaupoko, Ko olauloa, North Shore
andWai‘ anae, andaredepictedinExhibit 1.3.
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Exhibit 1.3
Development Plan and Sustainable Communities Plan Areas on O‘ahu

Waianae

Source: Department of Planning and Permitting

Plansfor EwaandthePrimary Urban Center, towhichgrowthand
supportingfacilitieswill bedirected over thenext twodecades, aretitled,
“Development Plans.” They serveasthepolicy guidefor development
decisionsand actionsneeded to support that growth. Plansfor the
remainingsix areas, whichareenvisionedashavingrelatively stable
growthregionsandfocusonsupportingexisting popul ations, aretitled
“Sustai nableCommunitiesPlans’ inorder toappropriately indicatetheir
intent. Althougheach of theei ght plansaddressesthedi stinct needsof
thecommunitiesthey represent, all plansexpressadesirefor someform
of affordablehousing, includinglow- and moderate-incomesectors.
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The City’s Unilateral
Agreements for
Affordable Housing
are Managed by the
Departments of
Planning and
Permitting and
Budget and Fiscal
Services

Department of Planning
and Permitting
administers unilateral
agreements in affordable
housing

TheDepartment of Planningand Permittingadministersunilatera
agreementsinaffordablehousingby monitoring devel oper compliance
withagreement requirements. Thedepartmentinheritedthis

respons bility fromtheformer Department of Housingand Community
Devel opment, whichwasdissolved duringthecity-widereorganizationin
1998. Inaddition, the Department of Budget and Fiscal Services
collectsfeesassociated withtheaffordablehousing programand

admini sterstheHous ng Devel opment Special Fund.

TheDepartment of Planningand Permittingisresponsiblefor thecity’s
long-rangeand community planningefforts, andfor theadministration
andenforcement of variouspermitsrequiredfor devel opmentandland
use, codespertainingtotheconstructionof buildings, andvariouscity
standardsandregul ationspertai ningtoinfrastructurerequirements. The
department cons stsof four functiona divisions: planning, landuse
permits, sitedevel opment, and building. Exhibit 1.4 presentsthe
department’ sorganizationd structure.

11
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Exhibit 1.4
Department of Planning and Permitting Organizational Chart as of December 2006

DEPARTMENT OF
PLANNING AND
PERMITTING
Customer Service
Office
Land Use Permits Planning Division Building Division Site Development
Division Division

Community Action
Plans Branch

Policy Planning
Branch

Planning Research
Branch

Development Plans
and Zone Change

Branch
Development Plans Zone Changes and Unilateral Agreement
and Sustainable State Special Use Monitoring
Community Plans Permits

Source: Department of Planning and Permitting

Thedepartment’ sPlanning Divisionisrespons blefor thepreparation,
evauation, andrevisionof theO' ahu General Planandtheeightlong-
rangeregional devel opment and sustai nablecommunitiesplans. Italso
monitorsthestatusof unilateral agreement conditions,including
affordablehous ng programrequirements. Inaddition, it develops
community-based special areapl ans, preparesanannual report on
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current statusof landuse, and assi stsinfrastructureagenciesinpreparing
functional planstoassureconsi stency withlanduseplans. Prior to

FY 2004-05, thesefunctionswereperformed by thePlanningand Zoning
Program. Exhibit 1.5 providestheplanningdivision’ sstaffing,
expenditure, andfunding datafor FY 2003-04to FY 2005-06.

Exhibit 1.5
Planning Division Budgeted Positions, Expenditures, and Funding Sources,
FY2003-04 to FY2005-06

FY2003-04* FY2004-05 FY2005-06

Program Positions (FTE)

Permanent Positions N/A 27.00 27.00
Temporary Positions N/A 0.00 0.00
Contract Positions N/A 0.00 0.00
TOTAL N/A 27.00 27.00
Expenditures
Salaries and Wages N/A $1,167,246 $1,292,672
Current Expenses N/A $163,635 $528,635
Equipment N/A $0 $0
TOTAL N/A $1,330,881 $1,821,307
Funding Source
General Fund N/A $1,280,881 $1,821,307
Community Development Fund N/A $50,000 $0
TOTAL N/A $1,330,881 $1,821,307

* In FY2003-04, the Planning Division was called the Planning and Zoning Program

Source: City and County of Honolulu Operating Budget

Thedepartment’ sDevelopment Plansand ZoneChangeBranch
monitor sand enfor cesunilater al agr eements

Theplanningdivision’ sDevel opment Plansand ZoneChangeBranchis
taskedwithadmini stering devel opment and sustai nablecommunities
plans, zonechangesand statespecia usepermits, andunilateral
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Budgetandfiscal
services manages in-lieu
fees collected under
unilateral agreements

agreement monitoring. Asof March 2007, thedepartment of planning
and permitting’ srecordsindicatethat it, anditspredecessor agency, the
department of housingand community devel opment, havemonitored
185unilateral agreementsgoingasfar back as1973. Theseagreements
includeconditional requirementsfor bothcommercial andresidential
zonechangesunder unilateral agreements. Asof June30, 2006, the
department reportedthatitistracking 47 unilateral agreementswith
affordablehousingrequirements.

Thebranchensuresdevel oper compliancewithunilateral agreement
requirements. Inadditiontoreviewingannual reportssubmitted by

devel opers, branch staff areresponsiblefor conducting annual reviewsof
housi ng projectswithaffordablehous ng requirementstoassess
developers compliancestatus. If adevel operisnotincompliance, staff
will communicatewiththedevel oper and request compliance; otherwise,
theplanning and permitting department may withholdbuilding permit
approva suntil complianceismet.

City-widereor ganizationin 1998 assigned monitoringdutiestothe
planningand per mittingdepar tment

Priort01998, theDepartment of Land Utilizationand Department of
Housi ngand Community Devel opment administered unilateral
agreements. Asaresult of acity-widereorganizationof executive
branchagencies, theagenciesweredissolvedandtheir responsibilities
dispersedamongthecurrent planningand permitting, budget andfiscal
services, and community servicesdepartments. Since1999, the
department of planningand permitting hasactively managedunilatera
agreements.

Asthecity’ scentra financia agency, thebudget andfiscal services
department isresponsiblefor all aspectsof thecity’ sfinances,including
billing, collection, keeping accurateand compl eteaccount of recel ptsand
disbursements, and management of thecity’ streasury andfunds. The
department al soreviewsthemanner inwhich publicfundsarereceived
and expended, andreportsontheintegrity withwhichpublicfundsare
accountedfor. Thus, thedepartment’ sresponsibilitiesalsoinclude
depositing, managing, and accountingforin-lieufeescollectedfrom

devel opers, whichareplacedinthehous ng devel opment special fund.
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In-lieu fees are deposited
into the Housing
Development Special
Fund

Audit Objectives

Scope and
Methodology

Section6-46.1, ROH, establishestheHousing Devel opment Special
Fund. Thefund’ spurposeistodevelophousingfor saleor for rentin
theCity and County of Honolulu. Generally, thisfundaccountsfor
general obligationbond proceedsand bond anti ci pation notesauthorized
andissuedfor thepurposeof devel opinghousing. Thefundalso
accountsfor theproceedsfromthesaleor rental of housing. Although
in-lieufeesaredepositedintothehousi ng devel opment special fund,
Section6-46.3, ROH, doesnot specifically identify in-lieufeesasafund
source. FromFY 1992-93to FY 2005-06, budget and fiscal services
reportsthat it collected $4,461,440inin-lieufees. Attheend of

FY 2005-06, thehousi ng devel opment special fundbalancewas
$13,673,312.

1. Assesstheeffectivenessandefficiency of theDepartment of
Planningand Permitting’ smanagement of devel oper creditsandin-
lieufeesunder unilateral agreementsinachievingthegoa sand
obj ectivesof thecity’ sgeneral plan, development plans, and
sustai nablecommunitiesplansrel atedtoaffordablehousing.

2. Makerecommendationsasappropriate.

Wefocused our review onthe Department of Planningand Permitting’s
authori zationand management of affordablehousing creditsandin-lieu
feesunder unilateral agreementsfrom FY 1998-99throughMay 2007.
When deemed appropriate, weal so reviewed dataprior to FY 1998-99.
Weassessed theplanning and permitting department’ scompliancewith
applicablelaws, ordinances, rules, policies, and proceduresrelatingto
unilateral agreements. Weexaminedthedepartment of planningand
permitting’ sunilatera agreement monitoringactivities, interna controls,
datamanagement, and adequacy of staffing. Weal so assessed whether
in-lieufeesand excessaffordablehousing creditshaveproducedresults
consi stent withthegoal sand objectivesof thegeneral , devel opment, and
sustainablecommunity plans. Additionally, wecomparedthe
department’ spolicies, procedures, andadministrationof unilatera
agreementsinaffordablehousingwithsimilar programsadministered by
Hawai‘i,Kaua'i,andMaui counties,

Weal so assessed theDepartment of Budget and Fiscal Services
administration of theformer Housing A ssistanceand currentHousing

15
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Devel opment Specia Funds, whichweretherepositoriesforin-lieufees
paid by devel opers. Weanalyzed fund coll ectionsand disbursements,
identifiedtheamount of in-lieufeescollected by thecity from FY 1992-
93to FY 2005-06, how thefeeswere spent, and determinedif thefees
werespentinaccordancewithcity ordinance, policies, or procedures.

Inaddition, weinterviewed applicableadministratorsand staff of the
departmentsof planningand permitting, and budget andfiscal services.
Wea sointerviewed representati vesfrom devel opment companiesthat
haveconstructed affordabl ehousing unitsunder aunilateral agreement
requirement. Finaly, weinterviewed hous ng department administrators
fromHawai‘i andKaua'i counties.

Thisauditwasconductedinaccordancewithgenerally accepted
government auditing standards.



Chapter 2

The Department of Planning and Permitting's
Administration of Affordable Housing Conditions
IS Inadequate and Better Scrutiny of In-lieu Fees
and Affordable Housing Credits is Needed to
Increase the Number of Affordable Housing Units
Actually Built

InJune2007, themedian priceof asinglefamily homeon O* ahuwas
$685,000, up 7.2 percent from $639,000in June 2006. Themedian
pricefor acondominium during thesametimeperiodwas$334,000, up
7.7 percent from $310,000fromthesamemonthinthepreviousyear.
Oftentimes, thesemarket-priced homesareout of reachfor many
familiesandindividuals. Asaresult of thehigh cost of homeownership,
el ected officia sand agenciesfromall branchesof government operate
programsdesigned to meet theincreasing needfor affordablehousingon
O ahu. Despitethepublic’ soutcry tosolveaffordablehousingissues,
andthehighpriority placed onthisdilemma, wefoundthat thecity’ s
effortshavefalenshort. Whilethecity iscurrently performingaffordable
housing functions, itlacksany formal programwith measurablegoal sor
objectives. Wefoundthat thecity’ scurrent administration of unilateral
agreementsinaffordablehous nglacksaformal structure, anaccurate
inventory, or other important dataneededtofully assessthecity’s
effectivenessinmeetingaffordablehousinggoals. Also, thecity’ scurrent
practicesof collectingin-lieufeesandapplicationof housingcreditshave
impactedthenumber of aff ordablehous ng unitsactual ly constructed.
Finaly,thecity hasfailedtoeffectively administer theHousing
Development Specia Fundandtheresourcesearmarkedfor affordable

housingneeds.
Summ ary of 1. Thedepartmentof planningand permitting’ sadministrationof
Findin gs unilateral agreementsfor affordablehousingisinadequate. The

department lacksaformal unilateral agreement monitoringprogram,
doesnot maintainanaccurate, verifiedinventory of affordable
housingunitsbuiltunder unilateral agreements, andhasnot

17
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maintained historical dataonunilateral agreementsandits
requirements.

2. In-lieufeecallectionshavenot resultedinaffordablehous ng benefits
for the80-120 percent of medianincomegroup. Since1998,in-lieu
feeshavenot beenexpendedfor affordablehousing-related
purposes. TheHous ng Devel opment Specia Fund, whichholdsin-
lieufees, isnot specifically intended for thedevel opment of
affordablehousingandlimitsthecity’ sability toexpendin-lieufees.
Acceptanceof in-lieufeesmay beincons stent withcurrent general,
development, and sustai nablecommunity plansrel atedtoaffordable
housing.

3. Accumulatingandredeemingaffordablehousingcreditsarenot
formalizedinordinanceor rule. Thedepartment of planningand
permittingauthorized devel operstoaccumul ateaffordablehousing
creditscontrary tocity ordinanceunder amoratoriumonaffordable
housi ngconditions. Thedepartment’ sexcessaffordablehousing
creditapplication practicesaregenerally consistentwithgeneral,
devel opment, and sustai nablecommunity plansrel atedtoaffordable
housing, but may conflictwiththegeneral plan’ shousingobjective
advocatingdiversecommunities.

The Department of Thedepartment of planningand permitting’ sadministrationof unilateral

Plannin gan d agreementsfor affordablehousingisinadequate. Thedepartmentlacksa
Permittin g's formal unilateral agreement monitoring programfor affordablehousing
Administration of conditions, doesnot maintainacurrent, accurate, verifiedinventory of

: affordablehousing unitsbuilt under unilateral agreements, and hasnot
Unilateral T . : )
Adreementsin maintainedhistorical datagn unilateral agreemeptsand itsrequirements
g . relatedto affordablehousing. Asaresult, thecity cannot beassuredthat
Affo rdable Housing unilateral agreement requirementsfor affordablehousingarebeing met
is Inadequate nor doesit maintai N necessary informationto assesstheeffectivenessof
thoseagreements.

The department has not Unilateral agreementsand applicabledepartmental rulesestablisha
established an effective  variety of requirementsthat devel opersmust meettomaintain
affordablehousing complianceand proceedwith project construction. Thus, aunilateral
unil qteral agreement agreement functionsmuchlikeacontractinthat partiesenterintoan
monitoring program agreement for specificdeliverablesat designatedintervals. Contracting
best practi cesrequiregovernment agenci esto actively monitor and
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eval uatecontractorstoensurethat suchrequirementsaremet. We
found, however, that theplanning and permitting department’ smonitoring
activitiesareincond stent andineffectiveinensuringthat unilateral
agreement and applicablerulerequirementsarebeing met.

Unilater al agreement administrationisinconsistent and
reactionaryinnature

Thedepartment of planningand permitting doesnot haveformal, written
policiesand proceduresfor monitoring unilateral agreements. Wefound
areferenceto 1983 Department of Housingand Community

Devel opment guidelinesinaunilateral agreementfile, butacurrent
planningdivis onadministrator wasunfamiliar withtheseguidelinesand
didnot haveacopy. Inpractice, thedepartment monitorsunilateral
agreementsintwoprimary ways. First, department staff completea
monitoringreport, whichidentifiesunilateral agreement requirementsand
thedevel oper’ sstatusincomplyingwiththoserequirements. According
tothedivision, thismonitoring report should becompletedannually.
However, dueto staff constraints, since 2000, monitoring reportsare
generally completed only whenadevel oper isseekingapproval fora
buildingpermit. A planningdivisionadministrator acknowledgedthat
thedepartment’ smonitoring practicescan best bedescribed as
“reactionary.” Thedivisonadministrator reportedthat every permit
applicationisanopportunity toassessadevel oper’ scompliancewith
unilateral agreement requirementsand, if complianceisnot met, the
department canwithhold permit approval until thedevel oper complies.
Inour view thispracti ceisproblemati c becausesignificant periodsof
timemay el apsebetween permit approval requests. Devel oper non-
compliancewithunilateral agreement requirementsmay beon-goingand
thedepartment may not beawareof ituntil thenext permit application
review. Thismay adversely impact theproject and compromisethe
department’ sability toensurethat requirementsaremetinatimely
manner. Rather thanreact toapermit approval request, thedepartment
shouldbemonitoring devel oper compliancewithunilateral agreement
requirementsandtakingappropriateactionat regular intervals.

Second, Section 21-2.80, Revised Ordinancesof Honolulu, requires
devel operstosubmitannual reportsdetailingthestatusof itscompliance
withunilateral agreement conditions. PlanningDivisongtaff are
supposedtoreview thesereportsand eval uatedevel oper compliance. If
adevel oper fail sto submit anannual report, thedepartment may
withholdabuilding permitandother approval suntil thereportis
submitted. Wefound, however, that devel opersdonot routinely submit
annual reports. Wereviewed zonechangefilesfor 18 devel opment
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projectswith affordablehousi ng conditionsandfound that noneof the
filescontained annual reportsfor eachyear areport should havebeen
filed. Weal sospoketorepresentativesfromthreedevel opment
companiesthat wererequiredto submitannua reportsunder unilateral
agreementsandthey, too, acknowledged that annual reportswerenot
consistently filed. Althoughthedepartment had theauthority towithhold
apermitapproval, wefoundthat divisionstaff did not awayswithhold
permitsfromdevel opersfor failuretosubmitanannual report.

Becausethedepartment did not conduct itsownunilateral agreement
monitoring at cons stentintervals, theannual reportssubmitted by

devel operswould haveprovided thedepartment anindication of
developers compliance. However, sinceannual reportswerenot
alwayssubmitted, wefindit difficult todeterminehow theplanningand
permitting department coul d makeaccurateassessmentsabout
developers compliancewithunilateral agreement requirements. Inone
Instance, wefoundanannual reportintheunilateral agreement filesthat
wasphotocopiedina“mirror” image, whichrenderedthereport
unreadable. Wequestionwhether thedepartment actually readsthe
developer reportsor merely placetheminthefiles.

Thedepartment hasnot proactively verified developer
compliancewith unilater al agreement requirements

Divisionadmini stratorsacknowledgethat oneof themonitoringactivities
that thedepartment usedtodo, but nolonger doesconsistently, arefield
investigationstoverify devel oper submissions. Whilethedepartment of
planningand permittingdiligently verifiesincomeand occupancy
requirementsfor buyersof affordablehomesconstructed under unilateral
agreements, other requirementsarenot alwaysverified. Forexample, a
commonaffordablehous ngunilateral agreement requirementisthat
affordableunitsshouldlook similar tomarket units, and not stand out. A
simpledriveby thecommunity could determinecompliancewiththis
provision. However, thedepartment claimsthat it doesnot havethetime
or resourcestoverify that suchrequirementsaremet.

Priortotheplanningdivision’ sadministrationof unilateral agreements,
theformer land utilization department’ sM onitoringand Compliance
Branchmonitored zonechangeconditions,includingunilatera
agreements. Accordingtoaformer branchadministrator, thebranch put
forthagreat deal of effort tomonitor unilateral agreements, especially
affordablehousi ng conditionsbecauseit wassuchanimportantissueto
thecouncil andadministration. Thebranchverifiedall unilateral
agreementsannually and provided annual reportstothecouncil onthe
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The department does not
maintain an accurate,
verified inventory of
affordable housing

statusof all zonechangeconditions. Thebranch’ sfivestaff members
woulda soconduct sitevisitstoverify claimsmadeby devel opersintheir
annual or other reports.

Accuraterecordsenableand support anagency’ swork tofulfill its
mission. Sinceaffordablehous ngrecordscomprisevariousinformation,
itisessentia totakeasystematic approachto managing suchrecords.
Adequaterecordkeeping contributesto thesmooth operation of the
agency’ sprogramsby makingtheinformationneededfor decision
makingand operationsreadily available. Italsohelpsdeliver servicesin
aconsi stent and equitablemanner, and ensurescompliancewith statutory
andregulatory requirementsincludingarchival, audit, andoversight
activities. Wefound, however, that thedepartment of planningand
permitting hasnot adequately managed affordablehousingunilateral
agreement records, whichadversely impactsitsability toadmini ster
thoseagreements.

Staff rely on adatabasethat waslast updated in 2000

Thedepartment of planningand permitting doesnot maintainanupdated
databaseof unilateral agreementswithaffordablehousingrequirements
orthestatusof devel opers’ compliance. Accordingtoplanningdivision
staff, thedepartment used to maintainarunning spreadsheet identifying
unilateral agreementsinaffordablehousingand compliancestatussinceit
assumedtheresponsi bility for monitoring unilateral agreementsin1998.
However, thispracticestoppedin 2000 duetolack of staff, time
constraints, and other department priorities. Theplanningdivisionstaff
respons blefor monitoringunilateral agreementsestimatesthatitwould
taketwo staff persons400 work hoursto research and update the 2000
list. Becausethedepartment nolonger keepsarunning database of
unilateral agreement requirements, it cannot effectively monitor nor
readily providepertinentinformationtodevel opers, thecouncil, or the
public.

Weposedthefollowingquestiontoadivisionadministrator and staff
assignedtomonitor unilateral agreements:

At any given time, can you identify 1) a developer’s
affordable housing requirement, 2) how many affordable
housing units the developer has constructed, and 3) the
outstanding number of housing units/credits?
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Thekey staff personinchargeof monitoringunilateral agreementsin
affordablehousingrespondedthat it could not bedoneimmediately and
wouldrequirestaff todigintohard copy filesor POSSE (Public One
Stop Service), whichisused by thedepartment asitspermit
management andtracking system. Also, therearenostandard
proceduresforinformationintake. Thedivisionadministrator
commentedthat it wouldtaketwotothreemonths, referringtothe
amount of timeitwouldtaketoidentify and verify thenumber of units
already constructed and thenumber of outstandingunitstobebuilt. The
administrator further explainedthat thecurrent datasystemisnot set up
tomaintainhistorica dataandthat staff fromtheformer housingand
community devel opment department mai ntai ned personal databasesthat
may havecontai nedimportantinformation. However, muchof that
informationwasl ost duetoretirement or separationfromthecity.

Inoneinstance, wefound that on October 6, 2003, adevel oper
submittedin-lieufeestotaling $118,552 and requested arel easefromits
affordablehousingrequirements. However, theplanningand permitting
department did not respond tothedevel oper’ srequest until eight months
later, onJune22, 2004. Initsresponse, thedepartment determined that
thedevel oper had already metitsaffordabl ehousingrequirementsunder
itsunilateral agreement andreturned thefeepayment tothedevel oper. If
thedepartment had been proactiveand maintained accurate, verified
recordsof affordablehousingrequirements, it could haveaddressedthis
issuesooner. Without accuraterecords, thedepartment’ scredibility in
ensuringthat requirementsare, infact, beingmetinatimely manner, is
questionable.

Poor recor d-keeping practiceshamper thedepar tment’ sability to
assess developer compliance

Currently, theplanning and permitting department’ sunilateral agreement
recordsconsistof hard copy filesand electronicdatastoredinthe
department’ SPOSSE program. Asonedepartment staff acknowledged,
retrievingdataon affordablehousing projectsrequiresresearchinboth
hard copy and el ectronicfiles, which can beatime-consuming process.
For example, € ectronicdocumentsfiledinthedepartment’ SPOSSE
systemaredifficulttoretrievebecausefilenamesarenot descriptive.
ThemonitoringreportfortheMililani Maukaproject, Ordinance
89-123, dated April 26, 2006 hasafilename, “89/Z-006." In
generatingthisdocument, weinitially requestedadivisionadministrator
toprovideuswithacopy of amonitoringreport for thisproject. The
administrator |ogged onto the POSSE systemand began openingfilesat
random becausefileswerenot descriptive. Several fileswereopened
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beforethemonitoring report wasidentified. Whilewecommendthe
department for movingtoward el ectronicrecordsmanagement, its
document filing conventionsmakeretrieving dataonaffordablehousing
requirementsvery cumbersome.

Asnoted previoudly inthisreport, wereviewed zonechangefilesfor 18
devel opment projectswithaffordablehousing conditionsto assess
whether thosefilescontai ned adequateinformationto properly monitor
affordablehousing conditions. Wefoundthat hard copy zonechange
filesfor all 18 devel opment projectsweremissingannual reportsfor
yearsthat areport should havebeenfiled. Inanother exampl eof poor
record-keeping, wereviewed 18 devel opment project fileswith
affordablehous ng conditions, whichincluded 26 separateunilatera
agreement ordinances. Wefoundthat thedepartment’ szonechange
fileslacked 12 of 26 ordinances. For the purposesof our review, we
obtal ned copiesof the12 missing ordinancesfromthecity clerk’ soffice.
Wequestionthedepartment’ seffectivenessinmonitoringunilateral
agreement requirementsif thefilesdo not containcopiesof al the
applicableagreements. Whilesomeof themissing ordinanceswere
superseded by subsequent ordinances, filesshould containall pertinent
documentssothat staff can appropriately evaluatethedevel oper’s
requirements.

Thedepartment reportsunverified and flawed datatothecouncil
andpublic

Inits Annual Report on the Satus of Land Use on O*ahu, Fiscal
Year 2005, thedepartment of planning and permitting beganproviding
moredetailedinformationabout affordablehousingunitsactually
constructed under unilateral agreements. Thereport lists46 projectson
O'ahuwithat least 25 unitsplanned, whicharecovered under a
unilateral agreement, aswell asidentifiesaffordablehous ngrequirements
and how devel opersplanto meet thoserequirements. Thedepartment
emphasi zesthat information containedinthereportisbased onthe
developers own estimates and tentative timetables. In addition, the
department’ sannual survey of devel opersissupplemented by acheck of
city files, unilateral agreements, and other sources. Wefoundlittle
evidencethat thedepartment validatesthisinformation. A department
staff personweinterviewed acknowledged that thedepartment’ sannual
report dataonthestatusof affordablehousingisnot accurate. The
Planningand Policy Branch compilesaffordablehousing data, whichis
submitted by devel opers. Discrepanciesarelikely becausethe
developersreportwhat they believeisthestatusof their affordable

housi ngobligations, but not necessarily what thepl anning and permitting
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department hasapproved. Exhibit2.1liststhe25residential projectsthe
affordablehous ng requirement hasalready been satisfied. Exhibit2.2
identifiesthe21residentia projectswithoutstandingaffordablehousing
requirementsasof June 30, 2005.

Exhibit 2.1
List of Residential Projects That Met Affordable Housing Requirements as of
June 30, 2005

Total No. Of No. Of
Housing Affordable Afford-
Units At Housing Able i X
Development Project Required Housing Year Affordable Housing In-lieu Fees
Project Name Area Buildout Under UA Units Built ~ Completed Requirement Paid
1. Ali'i Plantation PUC 157 15 15 1984 10 percent $0
2. Crosspointe PUC 546 55 55 1988 10 percent $0
3. The Crowne at Wailuna PUC 158 16 0 1995 10 percent or in-lieu fee  $1,120,000
4. Nahalekaha PUC 29 3 3 1987 10 percent (off site) $0
5.  Newtown Meadows PUC 152 16 0 1987 10 percent or in-lieu fee $152,000
6. Pearl Horizons PUC 222 23 0 1990 10 percent or in-lieu fee $400,000
7. College Gardens Central 120 15 15 1984 10 percent plus 3 units $0
8. KahiKani Central 344 344 344 1990 100 percent $0
9. Launani Valley Central 833 128 128 2004 15 percent $0
10. Mililani Plantations Central 2,150 215 215 1990 10 percent $0
11. Mililani Units 60/61/Ridge  Central 640 65 65 1991 10 percent $0
12.  Waipi‘o Unit 64 Central 46 23 23 1992 50 percent $0
13. Halekua Gardens * Central 252 252 252 1994 50 percent plus off-site $0
14. Royal Kunia Phase | * Central 1,627 1,365 1,365 2004 50 percent $0
15. Village Park (park site) * Central 43 43 43 1988 10 percent $0
16. Waikele Central 2,937 1,469 1,469 2002 50 percent $0
17. Waipahu Hall Elderly Central 106 72 72 1985 50 percent $0
18. Waipi‘o Gentry Central 2,984 299 299 1985 10 percent $0
19. Kai Nui (Marina 4-B) E. Honolulu 36 11 0 2001 30 percent or in-lieu fee $194,306
20. Hawai'i Kai Ret. Comm. E. Honolulu 366 37 0 2001 10 percent or in-lieu fee $100,000
21. Kalama Ku‘'u E. Honolulu 81 9 0 2003 10 percent or in-lieu fee $52,611
22. Leolani at Hawai'i Kai E. Honolulu 60 0 0 2005 in-lieu fee or negotiated $258,000
23. Kailua Bluffs Ko‘olaupoko 329 39 39 2005 10 percent plus off-site $0
24. Pa‘ala‘aKai N. Shore 310 310 310 1981 100 percent $0
25.  Ma'ili Kai, Phase IA Wai‘anae 85 58 58 1998 100 percent (27 off-site) $0
TOTAL 14,613 4,882 4,770 $2,276,917

* Insufficient records to reconcile the affordable housing requirement with the actual number of affordable
housing units built

Source: Annual Report on the Status of Land Use on O‘ahu, Fiscal Year 2005
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Exhibit 2.2

List of Residential Projects with Affordable Housing Requirements Outstanding as of

June 30, 2005

Estimated
Estimated No. of No. of
Total Housing Affordable Affordable .
Units at Housing Housing In-lieu
Development Project Required Units Built as Fees Paid
Project Name Area Buildout Under UA of 6/30/05 Affordable Housing Requirement to Date
1. Kapolei Knolls Ewa 425 128 0 30 percent (off site) $0
2. Kapolei Senior Living Ewa 650 0 0 Continuing care exception $0
3. Mehana at Kapolei Ewa 1,150 345 0 30 percent $0
4. Kapolei Mixed Use Ewa 300 90 0 30 percent $0
5. Kapolei Mauka Ewa 750 250 0 Developer plan; no UA enacted $0
6. Ewa by Gentry Ewa 7,163 2,781 2,329 10/30/60 percent for various areas $0
7. Ewa Makai by Gentry Ewa 1,865 615 0 30 percent $0
8. Kapolei West (Ko Olina 2) Ewa 2,370 500 0 Developer plan; no UA enacted $0
9. Ko Olina Resort Ewa 4,450 392 392 10 percent of non-resort (off site) $0
10. Makaiwa Hills Ewa 4,100 1,200 0 Developer plan; no UA enacted $0
11. Makakilo (1983 rezonings) Ewa 1,842 355 355 10 percent plus 128 for other project $680,324*
12. Ocean Pointe Ewa 4,850 821 821 10 or 30 percent (minus rental credits) $0
13. Villages of Kapolei Ewa 4,280 1,909 1,909 30 percent $0
14.  Mililani Mauka Central 6,486 2,869 2,869 50/30 percent for various sites $0
15. Royal Kunia, Phase Il Central 2,000 600 0 30 percent $0
16. Waiawa by Gentry, land Il Central 5,540 1,662 0 30 percent (less other credits) $0
17. Hawai'i Kai (various) E. Honolulu 1,780 100 31 10 percent (100 units if built by 2005) $0
18. Bay View Estates* Ko'olaupoko 27 6 6 30 percent provided off-site $0
19. Ma'ili Kai, Phase Il Wai‘anae 853 318 100 30 percent $0
20. Makaha Valley Estates Wai‘anae 240 29 0 10 percent $0
21. Nanikeola Village Wai‘anae 144 41 0 30 percent (agreement pending) $0
TOTAL 51,265 15,011 8,812 $680,324

* The Department of Budget and Fiscal Services can only verify $133,371.

** The city and the Bayview Estates developer agreed upon an affordable housing requirement of six (6) units.

Source: Annual Report on the Status of Land Use on O‘ahu, Fiscal Year 2005

Inits2005 annual report, thedepartment indicated that asof June 30,
2005 thedevel oper for the Ocean Pointe project, under Ordinances85-
44 and 93-44, had constructed 821 aff ordableunits, whichwasits
estimated requirement. However, wefound al etter fromthedepartment
tothedevel oper dated October 13, 2004 whichaplanning division staff
annotated acorrection. Weconfirmedwiththestaff that thedevel oper
should havebeencredited with 788 unitsof its771 unit requirement and
not the821 affordableunitsinitially confirmed. Whileweacknowledge
that thedevel oper metitsaffordablehous ng requirement, theactual
number of unitsreported overstatedthedevel oper’ sactual contribution
by 33 units. Thisdiscrepancy wasretainedinthedraft datatobe
includedinthe2006 annual report, whichaffirmsaffordablehousing data
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asof June30, 2006. Theplanningdivisionstaff personweinterviewed
confirmedthat theannual report datafor Ocean Pointeisincorrect. The
department’ spoor record-keepinglimitsitsability to provideaccurate,
verifiedinformation. Asaresult, thecouncil and publicdonotreceive
thetruestatusof developers compliancewithaffordablehousing
conditionsand may bemisledtobelievethat actual housingunitswere
constructed. Furthermore, thecouncil islefttomakeaffordablehousing-
related decisionsbased onunverified, and potentially flawed, affordable
housingdata.

Wealsofoundthat thedepartment’ s2005 annual report data
underreportsin-lieufeecollectionsby $2,056,200. Accordingtobudget
andfiscal servicesdepartment data, thecity collectedin-lieufeesfrom
theCollegeGarden ($21,200), Ali‘i Plantation ($35,000), and Ewaby
Gentry ($2,000,000) projects, totaling $2,056,200. AsExhibits2.1and
2.2indicate, noneof thesein-lieufeeswerereportedinthedepartment
of planningand permitting’ s2005annual report onthestatusof land use
on O’ ahu. Thus, thedepartment seemed unawareof thesepayments
andunderreportedin-lieufeecollectionsby over $2million. Dueto

poor record-keeping, wewereunabletoverify whether thedevel opers
delivered actual affordablehous ng unitsasindicatedinthe2005 annual
report data, or whether any unitswerereplacedwithin-lieufees.

The department does not  TheCity and County of Honoluluhasbeenutilizingzonechange

maintain historical conditionsinunilatera agreementsfor affordablehousingsincethe1970s

affordablehousingdata  tohelpmeetthecity’ saffordablehousingneeds. A department of
planningand permitting administrator estimatesthat sincethecity started
usingunilateral agreementsinzonechangeordinances, thecity has
created 13,000for-saleandfor-rent affordablehousingunits. However,
wefoundthat thedepartment doesnot maintainaninventory of these
housi ng unitsand cannot providethebasisfor thisfigure. Thus, weare
unabletoverify thisclam. A planningdivisionadministrator notedthat
applicabledataisavail able, but that it woul d beamonumental task to
inventory al affordablehousingunits. Althoughthedivisionadministrator
acknowledgedthat aninventory of affordablehousi ngunitsconstructed
under unilateral agreementsmay haveval ue, thedepartment doesnot
haveenough staff tocompilesuchaninventory.

Inadequate staffing is A planningdivisionadministrator notesthat whentheformer department
blamed for poor of housingand community developmentwaseliminatedin 1998, the
monitoring department of planningand permitting assumedtheresponsibility for
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In-lieu Fee
Collections Have
Not Resulted in
Affordable Housing
Benefits as
Intended

monitoring unilateral agreements. Theadministrator emphasizedthat the
department received no additional staff or fundingtosupport thisnew
responsibility. Thelack of staff iscited by theplanningdivisionasthe
primary reasonfor poor unilateral agreement monitoringandrecord-

keeping.

From 1999t0 2002, unil ateral agreement monitoringwasconducted by
thedepartment of planningand permitting’ smonitoringand compliance
branch. Atthat time, thebranchhadfivestaff assignedtounilateral
agreement monitoring. 12002, unilateral agreement monitoringwas
transferredtothedepartment’ splanningdivision. Asof January 2007,
theplanningdivisionallocated onefull-timestaff persontoexclusively
manageunilateral agreementsinaffordablehousing. Twoother staff
personsprovidepart-timesupport for unilateral agreement monitoring
activities. A former monitoringand compliancebranchadministrator we
spokewith questioned whether onestaff personwassufficientto
effectively monitor unilateral agreementsinaffordablehousing. A
planningdivisionadministrator commented that thedepartment needsan
additional 1.5full-timeequiva ent (FTE) employeestobetter manage
unilateral agreements. Another divisionadministrator estimatesthat the
department could usetwoadditional plannerstoeffectively administer all
unilatera agreements.

Whileweacknowledgethat thepl anningand permitting department did
not recelveany additional staff or resourceswhenitreceived

responsi bility for admini stering unil ateral agreements, thedepartment
neverthelesshashadthisresponsbility for nearly nineyears. The
department had ampl eopportunity to request needed resourcesor

reall ocateexisting resourcestoeffectively meet their mandate. We
suggest that thedepartment eval uateitsstaffingallocationfor unilateral
agreementmonitoringand, if necessary, redistributecurrent staff or
request thenecessary number of positionsnecessary tofulfill its
respong bilitiesinmanagingunilatera agreements.

In-lieufeecoallectionshavenot resultedinaffordabl ehousing benefitsfor
the80-120 percent of medianincomegroup. Since1998, in-lieufees
collectedfromdevel opershavenot been expendedfor affordable

hous ng-related purposes. TheHousing Devel opment Special Fund,
whichholdsin-lieufees,isnot specifically intendedfor thedevel opment
of affordablehousingandlimitsthecity’ sability toexpendin-lieufeesfor
affordablehousing purposes. Theacceptanceof in-lieufees, which
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rel easesdevel opersfromconstructing arequired number of affordable
homeswithindevel opments, may beincons stentwithcurrent generd,
development, and sustai nablecommunity plansrel atedtoaffordable

housing.
Since 1998, no in-lieu Current unilateral agreementsand departmental rulesafford devel opers
fees were expended for theoptionof payingin-lieufeestosatisfy affordablehousing
affordable housing- requirements. |n-lieufeesarecash contributionsmadeby ahousing
related purposes developertothecity, tosatisfy part or all of anaffordablehousing

requirement established by unilateral agreement. Thepayment of anin-
lieufeehasbeen offered viaordinanceor by thedepartment of planning
and permitting anditspredecessor department since 1983, asan
aternativetoactually constructing low- and moderate-incomehousing
units. FromtheFY 1992-93to FY 2005-06, thecity hascollected
nearly $4.5millioninin-lieufeepaymentsfromdevel opersfor affordable
housingrequirements.

Thein-lieufeescollected aredepositedintotheHousing Devel opment
Special Fund. Thepurposeof thisspecial fundistodevelophousingfor
saleor rental inthecity and county of Honolulu. 12004, theformer
Department of Budget and Fiscal Servicesdirector reportedthat the
housing devel opment special fundheld$391,371of in-lieufees. The
director al sonoted that thisamount wasaccumul ating since 1998 and
that noneof thefeeshad been expended. Our review of in-lieufee
expendituresconfirmedthisassertion. Weexaminedin-lieufee
expendituresfor theperiod covering FY 1991-92 through FY 2005-06
anddeterminedthat therewerenoin-lieufeeexpendituresduringthis
entireperiodfor any purpose, including affordablehousing. Thenet
effect of thecurrent situationisthat thecity isaccepting cash payments
fromdevel opersinstead of actual housingunitsbuiltandthat those
moniesarenot spent onaffordablehousing-relatedinitiatives.

Theabolishment of thecity’ shousing department andfunctionin1998
resultedintheawkwarddivisonof itsfunctionsamongexisting
departments. In-lieufeeswerestill collected, but thelack of
coordination betweenthedepartmentsof planningand permittingand
budget andfiscal services, appearstohavepartialy contributedtothe
lack of planningand control requiredfor applyingcollectedin-lieufees
towardsaffordablehous nginitiativesor purposes.
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Exhibit 2.3
Photo of The Crowne at Wailuna

In 1995, the developers for The Crowne at Wailuna project in Aiea paid
$1,120,000 in in-lieu fees instead of constructing 16 affordable housing
units as required by unilateral agreement. We found no evidence that the
in-lieu fees collected were spent on affordable housing initiatives.

Source: Office of the City Auditor photo

Therearenoplans, goals, or objectivesfor spendingin-lieu fees

Inour review, wediscovered severa issuesthat contributedtothe
ineffectivenessof spendingin-lieufeesfor affordablehousing purposes.
They includethelack of coordinationand planningby existing
departments, special fundrestrictions, transfer of previously collectedin-
lieufeestothegeneral fund, andin-lieufeeformula. However, aprimary
factor wasthat therewereno plans, goal s, or objectivesfor spendingin-
lieufeescollectedfromdevel opers.

Although prescribed asanalternativefor devel operstosatisfy all or part
of their affordablehous ng requirements, therearenoexisting plans,
goals, or objectivestoguidethecity’ splanningor fiscal departmentson
their expenditure, muchlessensurethat in-lieufeesareusedto support
affordablehousinginitiativesor purposes. Weal sonotethat neither
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department haseffectivecontrol to manageand plantheuseof these
fees. Althoughtherearegeneral, devel opment, or community plansthat
haveaffordablehousing policiesand objectives, thereisnoeffective
coordinationor directiontoensurethat in-lieufeesareexpendedfor
thesepurposes.

Furthermore, in-lieufeesaredepositedinafundthat doesnot prioritize
their usefor affordablehousinginitiativesor ass stancepurposes. In-lieu
feeswereprevioudly depositedintheHous ng Assistance Fund, which
wasabolishedin1998. A legal interpretationontheuseof in-lieufees
suggestedthat thefeescouldbeusedfor providinggrant, credit, or cash
subsidy toassistlowincomepurchasers qualificationintothe
developmentsfromwhichin-lieufeeswerecollected. For example,if an
in-lieufeeiscollectedfor Mililani Project A, thenthecol lected feeshould
bespent to assist|ow- or moderate-incomehomebuyersor rentersin
accessinghousingunitsinMililani ProjectA.

However, thein-lieufeescollected and depositedintothehousing

ass stancefundweretransferredintothegenera fundin 1998 after the
abolishment of theHous ng Assistance Fundthat sameyear. Afterthe
housingassistancefundwaseliminated, in-lieufeesweredirectedintothe
Hous ng Devel opment Special Fund. Thisfundwasset upfor the
development of housingfor saleor rental, butitseffectivenessin
providingfor affordablehousingwasinitially diminishedbecauseitdid

not receiveany of thein-lieufeescollected prior to 1998.

L apsingthehousingassistancefund intothegeneral fund
adver sely impacted thehousingdevelopment special fund’ sfuture
effectiveness

Inamemorandum dated January 13, 2004, inresponsetoaninquiry
relatingto council resol ution 03-265, theformer budget andfiscal
servicesdirector indicated that thehous ng devel opment specia fund
held$391,371 of in-lieufees. Thedirector commentedthat thistotal
had been accumul ating since 1998, and that noneof thefeeshad been
expended sincethat time. Thedirector alsonotedthat previously
receivedin-lieufeeswereplacedinthehousing ass stancefund, which
wasabolishedin 1998, and thecontentsof that fund weretransferredto
thecity’ sgenera fund.

Our review of in-lieufeeexpendituresconfirmedthat noin-lieufeeswere
expended fromthehousing devel opment special fundfromFY 1998-99
toFY 2005-06. Weal soexaminedtheexpenditureof in-lieufees
depositedintothehousing assistancefundfor theperiod covering
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FY 1991-92 throughitsabolishmentin 1998 andfoundthat therewere
noin-lieufeeexpendituresfromthat fundsince 1992. Wefoundthat
substantial amountsof in-lieufeescollected prior to 1998 were
redirectedtothecity’ sgeneral fund, asaresult of theabolishment of the
housing assi stancefund. Our review foundthat $3,276,2000f in-lieu
feesfor affordablehousing requirementswerel apsedintothecity’s
genera fund.

Thiswasnot theonly instanceof in-lieufeesbeing depositedtothe
genera fundrather thanbe ngretainedfor affordablehousing assistance
or development purposes. InFY 2000-01 and FY 2001-02, wefound
that anadditional $246,917 of in-lieufeesfor two separatehousing
projectsweredepositedintothecity’ sgeneral fundrather thanthe
housing devel opment specia fundasrequired by law.

Intotal, wefoundthat at least $3,523,117 inin-lieufeeswasredirected
tothegeneral fundduringour review period of FY 1992-93to FY 2005-
06. Theamount redirectedtothegeneral fundislikely larger thanthis,
astheperiod of review did notincludeany FY 1987-88to FY 1991-92
in-lieufeecollections, whichwerea sounexpendedfor housing
assistanceand | apsedtothegeneral fund.

Thebudget andfiscal servicesdepartmentidentifiedin-lieufeestotaling
$4,461,440 collected between FY 1992-93 and FY 2005-06. Of this
amount, $3,523,117 wasredirectedtothecity’ sgeneral fund. This
substantial transfer of in-lieufeestothegenera fundadversely impacted
thehousing devel opment special fund’ sfutureeffectiveness. Exhibit2.4
displaysin-lieufeecollectionsfromFY 1992-93to FY 2005-06.
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Exhibit 2.4
In-lieu Fee Collections, FY1992-93 through FY2005-06

32

Affordable
Units
Required
Fiscal Project Geographic as of In-Lieu
Year Name Area Developer 6/30/05 Fee Paid Disposition
FY1992-93 College Central Oahu Pearl Harbor 15 $10,600 Housing
Gardens (Waiawa) Heights Assistance
Developer Fund (HAF)
(PHH)
FY1992-93 Ewa by Ewa Gentry- Unknown $2,000,000* HAF
Gentry Pacific
FY1992-93 Alifi Primary Urban Lear-Sigler 15 $14,000 HAF
Plantations Center (Halawa) (LSI)
FY1993-94 Ali‘i Primary Urban LSl $7,000 HAF
Plantations Center (Halawa)
FY1993-94 College Central Oahu PHH $10,600 HAF
Gardens (Waiawa)
FY1994-95 Wailuna IV Primary Urban Lusk 16 $1,120,000 HAF
Center (Aiea)
FY1995-96 Ali‘i Primary Urban LSl $14,000 HAF
Plantations Center (Halawa)
FY1996-97* Elderly Care E. Honolulu Kaiser 37 $100,000 HAF
Facilities Development
FY2000-01 Keahole E. Honolulu Schuler 10 $194,306 General Fund
Street Marina  (Hawai'i Kai) Homes (GF)
4B
FY2001-02 Kalama E. Honolulu Schuler 10 $52,611 GF***
Valley (Hawai'i Kai) Homes
FY2002-03 Le‘olani E. Honolulu Schuler 18 $258,000 Housing
(Kamilonui) (Hawai'i Kai) Homes Development
Special Fund
(HDSF)
FY2003-04 Seascape Ewa (Makakilo)  Schuler 9 $133,371 HDSF
Homes
FY2004-05 Palehua East Ewa (Makakilo)  Castle & 28 $428,400 HDSF
B Makakilo Cooke
FY2004-05 Makakilo Ewa (Makakilo)  D. R. Horton 8 $118,552****  Collected, But
Schuler Later Returned
to Developer
Totals 166 $4,461,440

* Unilateral agreement file and DPP’s 2005 annual report do not indicate a $2 million
** No in-lieu fees were reported as collected during FY1997-98 through FY1999-2000, and FY2005-06.

*** BES directed these in-lieu fees into the General Fund instead of the Housing Development Special Fund.

**** DPP records indicate that these in-lieu fees were returned to the developer.

in-lieu fee payment.

Source: Department of Budget and Fiscal Services and Department of Planning and Permitting
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The housing
developmentspecial fund
isnotspecifically
intended for the
development of
affordable housing

Wealsoidentified adiscrepancy inthebudget andfiscal service
department’ saccounting of in-lieufeecollections. Wefoundaletter
fromtheplanningand permitting department dated June22, 2004,
indicatingthat it had returned checksto Schuler Homestotaling
$118,498forin-lieufeespaid onitsMakakil o project. However, the
budget andfiscal servicesdepartment maintainsthat it depositedthe
sameamount inin-lieufeesintothehous ng devel opment specia fundin
FY 2004-05. Weemphasizethat planningand permitting returnedthe
developer’ schecks; itdidnotissuearefundfromthecity’ streasury.
Thus, wequestion how budget andfiscal servicescould havepostedthe
in-lieufeecollectionif thecheckswerereturnedtothedevel oper.

Becausethepurposeof thehousing devel opment special fundisto
develophousingfor saleor rent, |apsesintothegeneral fundsignificantly
impactedthecity’ sability toeffectively usein-lieufeesfor devel opment
of affordablehousingunitsfor saleor rent. Additionally, thehousing
devel opment special fund, wherein-lieufeesaredeposited, doesnot
specify thedevel opment of affordableunits. Thus, thein-lieufees
deposited arenot requiredto beusedfor aff ordabl e housing purposes.

Thein-lieufeescollected fromdevel operstosatisfy all or part of their
affordablehousingrequirementsaredepositedinthehousing

devel opment special fund. Thepurposeof thefundisthedevel opment
of housingfor saleor rental inthecity and county of Honoluluwithno
specificreferencetoaffordablehousing. Thereisnoprovisionthatin-
lieufeescollectedfromdevel opersbeusedfor affordablehousing
devel opment; and no guidanceon how thesefeesshould beexpended.

Under thecurrent system, thecity cannot beassuredthat in-lieufeeswill
beusedfor affordablehousing purposesduetothefund’ sbroad
purpose, and lack of guidanceon how in-lieufeesshould becollected
andexpended. Moreover, becausethereisno specificcity agency
taskedwithmonitoring, planning, or expendingin-lieufeescollectedfrom
devel opers, thesefundsaresubj ect tousefor general housing purposes.

Thecity cannot beassured that in-lieu feeswill be used for
affordablehousingpur poses

Thehousing devel opment special fund cons stsprimarily of monies
authorized by council appropriationsandisused asapass-throughfor
variouscity development andrevitalizationprojects. In-lieufees
represent arel atively small proportionof thefund. Becausethereisno
provisiontotreatin-lieufeesseparately, in-lieufeescouldbeusedto
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supplement thefund’ sprimary usessuch ascapital improvement project
fundingor other rel ated expenses. Althoughnoin-lieufeeswere
ultimately expended, thepurposeof thisfund doesnot ensurethat the

city will receiveaffordablehous ng benefits.

No specific city agency istasked to monitor, plan, or expend in-
lieu fees collected from developers

Sincetheabolishment of thecity’ shous ng department by thecity-wide
reorgani zationin 1998, thereisno specificcity agency taskedtomonitor,
plan, or expendthein-lieufeescollectedfromdevel opers, or housing
devel opment specia fundmonies. Varioushousingfunctionsare
scattered between thedepartmentsof planning and permittingand
budget andfiscal services, anddonot appear tobeeffectively
coordinatedto substitutefor thelack of ahousingagency. Moreover,
thereisnodepartment taskedwithensuringin-lieufeescollectedfrom
devel opersareappliedtowardsaffordablehousi nginitiatives.

Currently, thedepartment of budget andfiscal servicesisresponsiblefor
administering thehous ng devel opment specia fund, includingaccounting
for thecoll ectionanddisbursement of in-lieufeescollectedfrom

devel opers. However, it doesnot determinetheamount of thesefees,
plantheuseof collectedfees, or determineaffordablehousing priorities.

Wefoundthat theDepartment of Designand Constructionhas
expendedthemajority of housingdevel opment specia fundmoney since
thedissol ution of theformer Department of Housingand Community
Devel opment, whichwereearmarkedfor capital improvement projects
andrelatedpriorities. In-lieufeesaredepositedintothehousing

devel opment special fund, but thedepartment expended noneduring our
review period. Wefoundthat thedepartment’ sroleislimitedto
implementingthehous ng devel opment prioritiesestablished by thecity
administrationor city council, but appearstohavenoroleindevel oping
affordablehousing devel opment priorities. Althoughthedepartment of
planning and permitting approvesthecontent of unilateral agreements,
includingthesubstitutionof in-lieufeestosettleadevel oper’ sobligation
tobuildaffordablehous ng, and monitorstheimplementationof theterms
of unilateral agreements, it doesnot ensurethat thein-lieufeescollected
fromdevel opersareexpended onaffordablehousinginitiatives, nor plan
theuseof thefeesnegotiated fromdevel opers.

Wedidnot find any coordinated activity among thedepartmentsto
monitor, plan, or expendthein-lieufeescollected from devel opersto
ensuretheir usefor affordablehousing purposes. Asaresult,in-lieufees
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arenot beingexpendedfor aff ordablehousing purposes. Furthermore,
wefoundthat thelack of coordinationamong departmentsmay have
contributedto housing devel opment special fundexpenditureson
purposesentirely unrel ated to hous ng devel opment.

In-lieu feesmay have been expended for purposesother than
housing

Whileexaminingthedisbursement of in-lieufeesfromthehousing
development specia fund, wefoundinstanceswheremoney fromthe
specia fundwasbe ng usedfor purposesother thanthedevel opment of
housingfor saleor rental inthecity and county of Honolulu. Thelack of
monitoring, control or coordinationbetween city agenciesregardingthe
useof thisfund may havepromptedinstancesof improper funduse.
Sincehousing devel opment specia fundexpendituresfor capital
improvement projectswasoutsi dethescopeof thisaudit, wedid not
conduct afull assessment of theseexpenditures.

Wespecifically foundthat post-1998, or after theabolishment of the
housi ng department, housing devel opment specia fundmoniesamounting
tomorethan $366,000 wereused for purposesother than devel opment
of housingunitsfor saleor rental including: commercia relocation
expenses, commercial property management expenses, andcommercia
storageexpenses. These, and other questionableexpenditures, are
identifiedinExhibit2.5. Certainexpenditureswerenotrelatedto

housi ng devel opment, whichisthefund’ sprimary purpose. Thelack of
monitoring, control or coordinationamongexisting departmentsfailedto
ensurethat thepurposesof thehousing devel opment special fundare
achieved.
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The current framework
for the collection of in-
lieu fees is inadequate for
significantdevelopment
of affordable housing or
rentals

Exhibit 2.5
Non-housing Development Related Expenditures of Housing
Development Special Funds After FY1997-98

Amount
Fiscal Year Project Name Purpose Expended
FY2001-02 Ewa Mill Relocation Business $315,000
relocation
FY2002-03 Ewa Mill Relocation Miscellaneous $848
relocation
expenses
FY2004-05 Ewa Villages Property $24,116
management
FY2005-06 Ewa Villages Property $24,990
management
FY2005-06 Ewa Mill Relocation Storage fees $1,143
Total Expended $366,097

Source: Department of Budget and Fiscal Services

Since1998, in-lieufeeshavenot been expendedfor aff ordablehousing-
related purposes. Thecurrent housing devel opment special fundbalance
of in-lieufeesisapproximately $820,000. Givencurrent restrictionson
theuseof thefund, thetotal valueof in-lieufeeswould beinsufficient for
developinghousingfor saleor rent.

Previousadhocin-lieufeeassessmentsinunilateral agreementsaswell
asthecurrentin-lieufeeformulacontainedintherulesfor unilateral
agreementswithaffordablehousingdonotresultinsignificantin-lieufee
collections. Thecurrentformulaonly resultsinanominal fee, as
comparedtothecost/va ueof aconstructed affordableunit. Hawai‘i
county increaseditsin-lieufeeformulatopromoteconstruction of
requiredaffordablehomesafter experiencingsimilar problemswith
collectingnomina in-lieufees.

Zoningchangesaretobeconsideredinlight of general and devel opment
planobj ectivesand poalicies, whichincludeaffordabl ehousing objectives.
However, in-lieufeeshavenot been spent to benefit thel ow- and
moderate-incomecommunity inwhichtheunilateral agreementis
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imposed. Somedevel opment projectshavemet their entireaffordable
housi ngrequirementswithout constructingany affordablehousingunits.

Current fund balancecannot develop asignificant amount of
affordablehousingfor saleor rent

Thecurrentin-lieufeebalanceisapproximately $820,000. Thein-lieu
feesaredepositedintothehousing devel opment special fund, andare
subjecttothefund’ spurposeof developing housingfor saleor rental in
thecounty. Althoughdevel operspaidcashinstead of actually
constructinghousingunitsfor al or aportionof their affordablehousing
requirement, thereisnothinginthefund’ srequirements(or other legal
requirements) mandatingthat thein-lieufeesbeusedtoonly develop
affordablehousingor rentals.

Thetermdevel opin Section 6-46.2, ROH, limitsthepotential useof the
in-lieufeesinthefund. Hous ng devel opment requiressignificant
resources, asopposedtosubsidies, grants, or alternativeuseswhich
couldbeappliedtoaffordablehousinginitiativesinsmaller amountsover
time. Giventhecurrent balanceof thetotal in-lieufeesandthehousing
development special fund’ sbroader purpose, thecity may only beable
todevel ophousingfor saleor rent onanominal basis, whichmay not be
thebest useof theavailablefunds.

Theformulacontainedintherulesfor unilateral agreementsinaffordable
housingdoesnot resultinsignificantin-lieufeecollections. Thecurrent
formula, whichestablishesthein-lieufeeasequal tothedifference
betweentheestimated costsof buildingtheaffordablehousingunitsless
theestimated sal espriceof theunits, only resultsinamarginal fee
comparedwithestimated aff ordabl eunit devel opment costs. Unilatera
agreementsandtheir associated rulesallow devel operstheoptionto
satisfy partor al of their affordablehousi ng requirementswithacash
payment subj ect totheplanning and permitting department’ sapproval.
Thenominal natureof in-lieufeeshaveresultedinsomedevel opment
projectsmeetingtheir entireaffordablehous ngrequirementswithout
constructingany affordablehousingunits.

Communitiesaffected by zoningchangesdonot dir ectly benefit
fromin-lieufeecollections

Since1992, in-lieufeeshavenot been spent to benefit thecommunity in
whichtheunilateral agreementisimposed. A 1986 corporationcounsel
opinionadvisedtheformer department of housingandcommunity
development that in-lieufeescoul d beexpended to addresslow- and
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moderate-incomehousing needsintheproject areaaffected by the
unilateral agreement. Theopinionsuggestedthatin-lieufeesmay alsobe
used asasourceto providegrant, credit or cash subsidy to assist low-
incomepurchasers qudificationtopurchaseunitswithinthe
development fromwhichthein-lieufeeswerecollected. Corporation
counsel’ sguidanceestablishedthat in-lieufeesareintendedto bespent
onaffordablehousing purposes. Wefound, however, that some
development projectshavemet their entireaffordablehousing
requirement throughin-lieufees, but thesefeeswerenot spent for
affordablehous ng purposes. Thus, thosecommunitiesreceivedno
affordablehousi ng benefitasintended.

Hawai‘i county amended itsin-lieu feeprogram duetothelack of
affordablehousingunitsbuilt

IN2005, Hawai* i county amended itshous ng codeto provideenhanced
affordablehous ng devel opment requirementsandincreasedin-lieufees.
Thecounty’ shous ngadministrationfoundthat devel opersdifferedin
their desiretobuildaffordablehousing aspart of their planned
developments. Previoustotheamendment, thecounty’ saffordable
housi ng devel opment requirement wasto construct 10 percent affordable
unitsdevel opment-wideor apay anin-lieufeeof $4,720per required
affordableunit. Theresultwasthat thefeewassonominal that
developersfoundit morecost effectiveto pay thefeerather thanbuilding
any required affordablehousi ngunits, creatingasituationwhereno
affordablehous ngunitswereconstructedwithindevel opments.

Thecounty changeditsin-lieufeeformulato 25 percent of thedifference
betweenthefair market priceandthe 140 percent affordablemedian
price. Withthenew formula, for example, anew market priced home
may sell for $750,000. The 140 percent median pricefor anaffordable
unitis$290,000. Thenew formulawouldrequireanin-lieufeeof
$115,000 per unit. Withthechangestothein-lieufeeformula, Hawai‘i
County housingadministrationnotedthat devel opershavetocarefully
consider whether they want to pay in-lieufeesor construct affordable
housingunits.

Thecounty indicated that sincethefeeformulachange, devel opersare
now choosingtobuildactual housing unitsto satisfy their affordable
housi ng requirements; andnoin-lieufeeswerecollectedinthepast two
years.
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The acceptance of in-lieu
fees may be inconsistent
with current general,
development,and
sustainable community
plans related to the
construction of
affordable housing units

In-lieufeescollectedfrom devel opersarenot spent towardsthe
achievement of general planobjectivesand policies, or devel opmentand
sustainablecommunity plansregardingaffordablehousingopportunities.
Current restrictionsontheuseof in-lieufeesdo not support policy

obj ectivesregardingthedevel opment of aff ordablehousing or providing
awiderangeof income-based housing opportunities. Acceptanceof in-
lieufeesmay beincons stent with current devel opment and sustainable
community plans, whichhaveapreferencefor creatingaffordable
housing purchaseor rental opportunities.

Asdiscussed previoudy, therewerenoexpendituresof in-lieufees
collectedfromdevel opers. Assuch, noneof theaffordablehousing
purposesof thegeneral plan, devel opment plan, or sustainable
communitiesplansregarding affordablehousingweresupported or
advanced by theexpenditureof in-lieufees.

Compliancewith general, development, and sustainable
communitiesplansrelated toaffordablehousingisnot
documented

Whilethedepartment of planningand permittingissuesanannual report
onO'ahu’ sland use, it doesnot report or document general,

devel opment, or sustai nablecommunity plancomplianceinitsunilateral
agreement optionsinaffordablehousing. Thedepartment al sodoesnot
document or requiredevel operstojustify how devel oper delivery
options, includingin-lieufees, arecons stentwithgeneral, devel opment,
or sustai nablecommunity plans.

Currently, thecity allowsdevel operstoforgoaffordablehousing
constructionin-lieuof cash payments, despitean expresseddesirefor
moreaffordablehousing opportunitiesasstatedinthegenera,
development, and sustai nablecommunity plans. Inatleast seven
instancesdevel operswereallowedtodevelopresidentia projects
without constructing any affordablehousingunits, despiteanaffordable
housing requirement. Moreover, thecity hasnot expended any of the
resultingin-lieufeescollected onaffordablehous nginitiativesor
purposes. Thecity cannot beassured that thevariousdelivery options
authorized by thedepartment of planningand permitting, particularly its
acceptanceof in-lieufees, arecons stent withgeneral, development, and
sustai nablecommunity plans, which promoteaffordablehousingoptions.
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Limitationson useof in-lieu feesdo not support thecity’ splans

Asnotedprevioudly, in-lieufeesarerestricted by thepurposeof the
housi ng devel opment special fund, and may only beused only todevel op
housingfor saleor rental inthecity and county of Honolulu. Thereisno
requirement that thehousi ng devel oped beaffordabl e, eventhoughthe
feemoney collected fromthedevel oper ismeant to compensatethecity
for not constructing affordablehousingunits. Theestimatedtotal of in-
lieufeescollected and depositedinthehousing devel opment special fund
practicably cannot devel opasignificant amount of housingfor saleor
rent. Thetermdevel opseverely limitsthepotential useof in-lieufees
collected. Thus, thecity cannot beassuredthat in-lieufeesarespent on
affordablehousinginitiatives, whichareexpressedinthegenerd,

devel opment, and sustai nablecommunitiesplans.

For exampl e, General Plan Housing ObjectiveA isto providedecent
housingfor all thepeopleof O* ahu at pricesthey canafford. However,
thecity nolonger directly devel opsaffordablehousing nor hasahousing
specificfunction. Assuch, thecity’ sinvolvementinproviding decent
housing at affordablepricesto O* ahuresidentsislargely confinedtoits
power toimposeaffordablehousing conditionsviaunilateral agreements.

Theacceptanceof in-lieufeesasadelivery optiontofulfill partor all of a
devel oper’ saffordablehous ng requirementsmakesit moredifficultfor
thecity toachievethisobjectivebecause:

* thecity nolonger directly devel opshousing;

* thecity’ suseof thefeesisrestrictedtoonly developinghousing
forsaleorrent;

e theamountof typical in-lieufeescollectedarenominal in
comparisonto potential devel opment costs; and

¢ theamountof total in-lieufeescollected, if notgeographically
restricted, will notresultinsignificant devel opment of affordable
housingfor saleor rentintheaffected area.

Sincethecity al so acceptscash paymentstofulfill all or part of
affordablehousing requirementsimposed ondevel opers, thecity may
consider alternativewaysto support thegeneral plan’ shousingobjective
by includingoptionssuchas:
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* diminating/discouragingthecollectionof in-lieufees;

* raigngthein-lieufeeformulatoinduceactua development of
affordablehousing;

* determiningthehousingor devel opment purposesfor whichin-
lieufeesmay beproperly used (e.g., planning seedmoney,
grantstonon-profits, affordablerent subsidy, etc.); or

* furtherredtrictingtheuseof in-lieufeescollectedtoaffordable
housing purposesonly, or tospecificaffordablehousing
objectivesinagivencommunity.

Aspart of theGeneral Plan, Housing ObjectiveC, policiesinclude:

* encourageresidentia devel opmentsthat offer avariety of homes
topeopleof differentincomelevelsandtofamiliesof various
Sizes,and

* encouragethefair distributionof low- and moderate-income
hous ngthroughout theidand.

If thecity acceptsin-lieufeesrather thanrequiring devel opersto
construct actual affordablehousing unitsinareaswherethedistributionof
low- and moderate-incomehousingisdesirableor needed, or wherean
ared shousing couldbemorediverseandinclusionary of varyingincome
levels,itamountstoafailureof implementingthesepolicies. Current
specid fundrestrictionsontheuseof in-lieufeesartificially limitthecity’s
ability touseaportionof thesefeestocreatively encourageandfacilitate
third party affordablehous ng devel opment, rather than devel op actual
housing.

L astly, eachcommunity hasdifferent devel opment prioritiesand different
needsregarding aff ordablehous ng, asexpressed by devel opment and
sustai nablecommunity plans. Stayingwithinthecurrent framework,
moreattentionisneededto makethecritical policy decisiononwhether
thecollectionof in-lieufeesshould continueif they arenot being spent.

If thecreation of moreaffordablehousingisdesired by acommunity
plan, thenactual housing constructionisthepreferred option, rather than
acceptingin-lieufees. Moreover, noneof theseplans affordable
housing objectivesarebe ng supported by thehousing devel opment
specia fund’ scurrent restrictionthat thein-lieufeemoney shouldbe
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The Department of
Planning and
Permitting’s
Authorization and
Application of
Excess Affordable
Housing Credits
Lack Accountability

Accumulating and
redeeming excess
affordable housing
creditsarenotformalized
in ordinance or rule

usedonly for devel opment. If in-lieufeescontinueasadelivery option,
amended rulesor ordinancesshoul d beusedto establish appropriateuse
of thefees.

Asnotedinchapter oneof thisreport, devel opershavetheoptionto
construct affordablehousingunitsfor saleor renttomeet their affordable
housing requirement. If they opt to construct housingunits, devel opers
will apply for housing credits, whichareapproved by theplanning and
permitting department and then credited against adevel oper’ saffordable
housingrequirement. Sometimes, developerswill accrueaffordable
hous ng creditsthat exceed their minimumrequirement, whichbecome
“excess’ credits.

Inpractice, theplanning and permitting department allowsdevel opersto
apply theseexcesscreditstowardfutureaffordablehousing
requirements, withsomelimitations. Hawai‘i and Maui countiesal so
allow devel operstoutilizeexcesscreditsfor futureprojects, whichare
setforthintheir respectivecounty codes. However, wefoundthat the
city’ sprogramfor accumul atingand redeeming affordablehousing
creditsisnot formalizedinordinanceor rule. Thedepartment of planning
and permittingauthori zed devel operstoaccumul ateaffordablehousing
creditscontrary tocity ordinanceunder amoratoriumonaffordable
housi ng conditions. Thedepartment’ sexcessaffordablehousingcredit
application practicesaregenerally consi stentwithgeneral, devel opment,
and sustai nablecommunitiesplansrel atedto aff ordabl ehousing, but may
conflictwiththegenera plan’ shousing objectiveadvocatingdiverse
communities

Thedepartment’ srulesrelatedtounilateral agreementsinaffordable
housingprovidedevel operswithsix delivery optionsinmeetingits
affordablehousingrequirement: 1) construct for-salehousingunits; 2)
construct rental housingunits; 3) providelandtothecity for affordable
housing construction; 4) construct for-saleor for-rental affordable
housing unitsoff-sitefromtheproject; 5) provideacash contribution, or
in-lieufee; and6) providefinished housel otsfor affordablehousing
owner-builder efforts. Inaddition, thedepartment of planningand
permitting allowsdevel operstoapply excesshousing creditsto satisfy
affordablehousingrequirements. Thispracticeisnotauthorizedby rule
or ordinance, nor doesthedepartment formally track thebal ance, sale,
or redemption of thesecredits.
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Thedepartment maintains” practices’ in managing excess
affordablehousingcredits

If adevel oper choosesto construct aff ordabl ehousing unitstomeet its
affordablehousing requirement, creditsaregranted based onthenumber
of unitsbuiltand, if applicable, thetypeof unitsbuilt asreferencedin
Exhibit 1.2. Inorder for thedevel oper toreceiveacredit, thefor-sale
housi ng unit must beowner-occupied by aqualified buyer for at | east
oneyear andfor-rent unitsmust berentedtoaqualifyingtenantfor 10
years.

Asanincentivefor devel opersto construct moreaffordablehousing
units, thedepartment of planning and permitting authori zesdevel opersto
continueearning housing creditsinaproject devel opment, evenif the
minimumnumber of affordabl ehous ngunitsunder theunilateral
agreement hasbeenmet. A devel oper canthenapply theseexcess
creditstowardan affordablehous ng obligation established under a
separateunilateral agreement. Thedepartment of planningand
permitting, however, doesnot maintainany formal, written policiesor
proceduresregardingtheaccrual, application, or transfer of affordable
housing credits, nor areprovisionsestablishedincity ordinance.

Inpractice, thedepartment’ sunwritten policy generaly allows
developerstoapply excesscreditsif:

* thecreditearnedisappliedwithinthesamedevel opment plan
didrict;

* thecreditearnedisappliedwithina7.5mileradiusfromthe
project areawherethecredit wasearned; and

* nomorethan50 percent of theaffordablehousingrequirementis
satisfiedwiththeuseof excesscredits.

Inorder toobtai nauthorizationtouseexcessaffordablehousing credits,
thedevel oper must submit aletter to determineif thedepartmentisopen
tothe* concept” of utilizingcreditstofulfill aportionof theproject’s
affordablehousingrequirement. Thedepartmentwill reviewthe

devel oper’ srequest andrespond. If thedepartment indicatesits
preliminary acceptanceof theproposed useof credits, thedevel oper will
thensubmitaformal request for using excessaffordablehousing credits
by detailingthenumber of creditsto beredeemed andthelocationfor
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their application. Theplanningand permitting departmentwill then
approveor deny thedevel oper’ sapplication.

Weinterviewedrepresentati vesfromthreedevel opment companiesthat
constructed affordablehousi ngunitsunder unilateral agreements. Oneof
thedevel operswascompl etely unawareof thedepartment’ spractices
regarding excessaffordablehousing credits. Another devel oper, who
actively earned, banked, and proposed theuse of excesscredits, was
unawareof thedepartment’ s7.5-mileradiusrule. Theplanningand
permitting department’ seffectivenessinmanagingtheexcessaffordable
housing creditsiscompromisedif devel opersthat claimtousesuch
creditsarenot awareof thelimitationsontheir use.

Affordablehousingcreditsarenot tracked todeterminea
developer’sbalance, sale, or redemption of excessaffordable
housingcredits

Althoughthedepartment recognizesexcesscreditsandtheir potential
impact onhousing policy, aplanningdivisionadministrator advisedus
that thedepartment doesnot formally track devel opers accrual, balance
or saleof affordablehousing credits. Rather, thedepartment relieson
devel oper-reportedinformation. Another divisionadministrator noted
that at | east three devel opershave used excesscredits. Onedevel oper
wespokewithestimatesthat it maintains600 affordablehousing credits
thatit canusetowardfutureaffordablehous ng requirementsunder
unilateral agreements. Another devel oper claimstohave90affordable
housingcredits. However, asnoted previously inthisreport, the
department doesnot mai ntainadequaterecordsandisunabletoconfirm
thetotal number of creditscurrently held by devel opers.

Inadditiontoaccruingandbankingaffordablehousing credits,

devel opersmay alsotransfer or sell thesecredits. Onedevel oper we
spokewithacknowledged purchas ng affordablehousing creditsfrom
another devel oper for aM akakilohousing project, but declinedto
disclosetheamount paidfor thesecreditsbecausethey werebundled
with other devel opment siteassets. Thedevel oper representativefurther
explainedthat devel opersnegotiatefor thesaleof creditsandthat
disclosing suchinformation could compromisefuturesales. Thetwo
other devel operswespokewithwereunawareof the practiceof
affordablehousing credit sal esbetween devel opers. Thedepartment of
planningand permittingdoesnot haveany rulesor guidelinesregarding
thesaleor transfer of affordablehousing creditsand takestheposition
that suchtransactionsareaprivatebusinessmatter betweendevel opers.
Thedepartment’ sonly concernisthat thecredit earnedisappliedin
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accordancewith departmental practicesgoverning theapplication of
credits. Inother words, thedevel oper redeemingthecreditisnot as
important aswherethat credit wasearned and whereitisbe ng applied.

Weidentified only oneinstancewherethecouncil recognized and
authorizedtheuseof excesscredits. 1N 2004, thecouncil adopted
Ordinance04-08, whichrezonedlandintheEwadistrict fromagriculture
toresidential. Inthisordinance, thecouncil specifically authorizedthe
devel oper toutilizeaffordablehous ng unitsfromanother project that
werenot neededto meet itsaffordablehousing requirement. The

devel oper’ sproposed aff ordablehousing program estimated an
affordablehousingrequirement of 555units. Pursuanttotheunilateral
agreement, thedevel oper pledged atotal of 272 of the426 excess
creditsthedevel oper had banked to meet theaffordablehousing
requirement under Ordinance04-08. Thedevel oper pledgedto
construct theremaining 283 unitsto satisfy itsaffordablehousing
requirement. Unlessthecouncil intendsto addresstheuseof excess
creditsinevery unilateral agreementwithaffordablehousing, the
department shouldformalizethecredit applicationsystem. Thiswill
benefitthecouncil, devel opers, and thepublicby providingacons stent
meansto accrue, bank, and apply thesecredits.



46

Chapter 2: The Department of Planning and Permitting's Administration of Affordable Housing Conditions is
Inadequate and Better Scrutiny of In-lieu Fees and Affordable Housing Credits is Needed to Increase the Number of

Affordable Housing Units Actually Built
]

Exhibit 2.6
Photo of the Ewa by Gentry Project

A total of 272 excess afforable housing credits earned in the Ewa by Gentry
project under Ordinances 91-17, 94-57 and 98-44 are being applied to the
affordable housing requirement in the Ewa Makai by Gentry project under
Ordinance 04-08.

Source: Office of the City Auditor photo

Hawai‘i and M aui countiescodify credit use

BothHawai‘i and Maui countieshavecodifiedtheuseof affordable
housing credits. Hawai‘i county allowsdevel operstoapply excess
affordablehousing creditstowardaffordablehous ng requirements,
whichiscodifiedinSection11-15, Hawai‘i County Code. Thecounty
allowsdevel operstouseexcesscreditstofulfill all or part of an
affordablehousi ngrequirementwithinal5-mileradiusfromtheproject
sitewherethecreditwasearned. Maui County authorizestheuseof
excesscredits, but limitstheapplicationtothesamecommunity planarea
inwhichthecredit wasearned andthecredit must beappliedtowardthe
sametypeof unit constructed. Thecredit must alsobeusedfor thesame
incomegroupinwhichthecreditwasearned. Provisionsfor theuseof
housing creditson Maui arecodifiedin Chapter 2.96 of thecounty code.
Kaua'i county doesnot currently permit theuseof excessaffordable
housingcredits.
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Whilewerecognizethedepartment’ seffortsto providedevel oper
incentivesto construct additional affordablehousingunitsthroughtheuse
of excesshousing credits, weare concerned about thelack of
accountability associated withthedepartment’ scurrent practices. The
useof excessaffordablehousing creditscanhaveasignificantimpact on
thenumber of aff ordablehousingunitsactualy constructedandinfluence
housing policy. For example, if thecouncil approvesaunilatera
agreementwithanaffordablehousingrequirement, thisestablishesa
certainexpectationthat actual housingunitswill beconstructedor that
thecity will receiveanalternativeaffordabl ehousingbenefit. However,
withtheapplication of excesshousing credits, uptoone-half of the

anti cipated number of affordablehousing unitsexpected, or its
commensuratebenefit, may not materialize. Weunderstandthat
affordablehousi ngunitswereactually constructedinordertoearnan
excesshousing credit. Neverthel ess, thebanking of thesecreditscan
haveasignificantimpact ontheaffordablehousingunitsconstructedin
thefuture. For example, if adevel oper built affordablehousinginthe
Ewadevelopment districtin 1995, andreceivedacreditfor that unitin
1996, thecredit would havebeen bankedif it wasnot neededtofulfill
theminimumobligationfor that housing project. Consequently,in2010,
thecouncil approvesazonechangeintheEwadistrict, authorizingthe
devel oper toconstruct anew residential project, andinitiatesaunilateral
agreement withanaffordablehous ngrequirement. Inthisinstance, the
developer couldutilizethecredit earnedin 1996tofulfill uptoone-half
of itsaffordablehous ngrequirement, thereby significantly reducingthe
number of actua affordablehousingunitsbuiltanddiminishingthe
anticipatedinventory of affordablehomesavailabletoqualifyingfamilies
in2010and beyond.

Thelack of formal, written policiesand proceduresregardingthe
accrual, banking, and redeeming of excesscreditsmay givethe
appearancethat thedepartmentisarbitrary initsdecisions. Council
actionnotwithstanding, theplanning and permitting department currently
haswidediscretioninauthorizingtheaccumulationand useof creditsand
thereisnothingtobindfuturedepartment administratorsfromamending
thecurrent“ practices’ sincethey arenot formalizedinruleor ordinance.
If thedepartment weretoformally establishtheir practicesvia
departmental rules, thecouncil, devel opers, andthepubliccouldprovide
input onthisimportant affordablehousingoption.



48

Chapter 2: The Department of Planning and Permitting's Administration of Affordable Housing Conditions is
Inadequate and Better Scrutiny of In-lieu Fees and Affordable Housing Credits is Needed to Increase the Number of
Affordable Housing Units Actually Built

Thedepartment In 1999, thecity council adopted an ordinancethat rel axed someof the
authorized developersto  gffordablehousingconditionsinresponsetodevel opersthat werehaving
accumulate excess difficulty sellingaffordablehomesmandated under unilateral agreements.

affordable housing

. . Althoughtheordin learlyint toall tom
credits contrary o city oughtheordinancewasclearly intendedtoallow devel operstomeet

ordinance under a theirminimumoabligationsonly, theplanningand permitting department

moratorium on affordable didnot adheretothat i nten_t andallpwed somedeve_l operstobank a_hi gh

housing conditions number of affordablehousing credits. Theredemptionof thesecredits
may becontrary tohousing objectives.

Ordinance99-51 providedrelief todeveloper sduringthemar ket
downturn

InAugust 1999, thecity council adopted Ordinance99-51, which
temporarily amendedtheaffordablehousingconditionsinunilateral
agreementstopermitthesal eof affordablehousingunitsfreefromany
conditionsrelatedtobuyer digibility andrestrictionsontransfer. Under
thisordinance, devel operswouldremain obligatedtodeliver thenumbers
andtypesof affordablehousing unitsat aff ordabl epricesrequired by
unilateral agreement, but they could offer thoseunitsfor saletothe
general publicwithout any buyback or shared appreciation conditions.
Themoratoriumonaffordablehous ng conditionswaseffectivefrom
August 1999to August 2001. InJune2001, thecouncil extendedthe
moratoriumuntil August 2005 by adopting Ordinance01-33.

Whenthecity council approved and extended themoratorium, itfound
that thereal estatemarket on O* ahuhad undergonesignificant change.
Inconnectionwiththegenera downturninthestate’ seconomy, the
market had declined andreal estatepriceshadfallensignificantly, such
that market priceswereat or bel ow thepricesestablishedfor affordable
housingunits. Asaresult, devel operswereunableto sell affordableunits
required by unilateral agreement becausebuyerswereoptingto purchase
market-priced unitsthat werenot subject totherestrictionsontransfer
associatedwiththeaffordableunits. Restrictingaffordablehomesalesto
buyersin specificincomecategoriesal so reduced the potentia number of
buyersfor theaffordableunits. Duetothedepressedreal estatemarket
at thetime, theaffordabl ehousi ng conditionsestablished under unilatera
agreementswerenot providing affordablehousingunitsthat were

sal eableand adversely impacted thehousing and constructionindustries
without any corresponding benefittothepublic.

Section 3(a)(2) of Ordinance99-51 states, “ thedeclarant shall receive
full creditfor any affordabl ehous ng unitssold under thisamendment,
towardthenumber of affordablehousi ngunitsrequired by theunilateral
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agreement.” Inourview, thecouncil clearly establisheditsintent that the
moratoriumwoul d apply only tothoseaffordabl ehousingunitsneededto
satisfy thedevel oper’ srequirement under unilateral agreements. We
found, however, that thedepartment of planning and permittinggranted
affordablehousing creditsinexcessof theminimumnumber required
under unilateral agreements. Infact, thedepartment disclosedits
authorizationinallowing devel operstostockpileaffordablehousingunit
creditsin its Report on the Implementation of Ordinance 99-51, dated
February 6, 2001.

Accordingtotwo planningdivisionadministrators, thedepartment of
planningand permitting granted affordablehousing creditsduringthe
moratorium period of August 1999to August 2005 aslong asthe

devel oper compliedwiththecriteriaestablishedfor earningthecredit.
Asaresult, thedepartment allowed somedevel operstogainundue
benefit duringthemoratorium period by allowingthemtoaccrue, and
bank, affordablehousi ng creditsinexcessof theminimumreguired under
Ordinance99-51.

Developer swereabletobank affordablehousing creditsin
excessof minimumrequirements

Althoughplanningdivisionadministratorsareunabl etodeterminethe
number of excesscreditsearned by devel opers, they acknowl edgethat
sincethemoratoriumwasimposed, devel opershavebeenrelyingon
creditstofulfill affordablehousing conditions. Instead of meetingthe
minimum 30 percent requirement, somedevel operstook advantageof
market conditionsduringthemoratoriumand built 40-50 percent
affordableunits, thusbanking creditsfor futureuse. Administrators
estimatethat at | east threedevel opershaveclaimed excessaffordable
housi ng creditsduringthemoratorium.

Oneof thethreedevel operswespokewith confirmedthat they earned
excessaffordablehous ng creditsduringthemoratorium, but this

devel oper wasunabletoidentify thenumber of excesscreditsearned. In
reviewing devel oper records, wefoundthat just prior tothemoratorium,
thisdevel oper had an outstanding aff ordablehousing requirement of 178
creditsinthelow-income(bel ow 80 percent medianincome) category;
465 creditsinthemoderate-incomecategory (higher than 80 percent,
but lower than 120 percent medianincome); and 176 creditsinthe
above 120 percent, but lower than 140 percent medianincome
category, for atotal of 819 credits. Althoughdepartmental rulesdo not
containanaffordablehous ngrequirement forincomelevel sthat exceed
120percent of medianincome, inthisexample, thecity council
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establishedathirdtierinthedevel oper’ saffordablehousing requirement
targetingtheover 120 percent, but not morethan 140 percent median
householdincomegroup. From August 6, 1999 to June 30, 2005, the
department of planningand permitting grantedthedevel oper 572 credits
inthe80-120 percent category; 549 creditsinthe 120—140 percent
category; and onecreditinthe 140 percent category, for atotal of 1,122
credits. Exhibit2.7 detail sthisdevel oper’ saffordablehousing
requirement andthenumber of creditsearned duringthemoratorium.
Ordinance 99-51 cited market conditionswherecomparablemarket
unitswerepricedat or bel ow aff ordablehous ngunitswithunilateral
agreement-imposed conditions. By not limitingtheapplicationof credits
toadevel oper’ sminimumrequirement only, thedepartment of planning
and permitting allowedthisdevel oper to obtainanaffordablehousing
creditfor market-priced units.
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Exhibit 2.7
Example of a Developer’s Accrual of Excess Affordable Housing Credits
During the Moratorium Under Ordinances 99-51 and 01-33

120%
80% to to
<80% <120% <140% Total

Total affordable housing

requirement 686 1092 470 2,248
Credits approved prior to moratorium 478 150 102 730
Units sold prior to 8/5/99 30 477 192 699
Total potential credits received prior to

moratorium 508 627 294 1,429

Total outstanding affordable
housing requirement prior to the

moratorium 178 465 176 819
Units closed 8/6/99 to 12/31/99 51 47 0 98
Units closed 1/1/00 to 6/31/00 33 58 0 91
Units closed 7/1/00 to 12/31/00 42 68 0 110
Units closed 1/1/01 to 6/30/01 68 6 0 74
Units closed 7/1/01 to 12/31/01 79 36 1 116
Units closed 1/1/02 to 6/30/02 73 36 0 109
Units closed 7/1/02 to 12/31/02 72 84 0 156
Units closed 1/1/03 to 6/30/03 86 84 0 170
Units closed 7/1/03 to 12/31/03 52 104 0 156
Units closed 1/1/04 to 6/30/04* 16 26 0 42
Units closed 7/1/04 to 12/31/04* 0 0 0 0
Units closed 1/1/05 to 6/30/05* 0 0 0 0

Total AH credits earned and approved
during moratorium 572 549 1 1,122

Potential excess credits as of
6/30/05 394 84 0 303

* Additional affordable housing units closed but the developer had not yet received credit.
It is possible that additional credits were earned, but not properly recorded.

Source: Office of the City Auditor based on developer-reported data
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The department’s excess
affordablehousing credit
practices may conflict
with the general plan’s
housing objective
advocatingdiverse
communities

Redemption of excesscreditsear ned duringthemor atorium may
conflict withtheintent of thecity’ saffor dablehousing program

Ordinance99-51 eliminated therequirementsfor restrictionson buyer
eligibility andtransfer of ownershipinthefuture. It a soreduced someof
thefilingrequirementsfor devel opers, suchastheneedtoprovide
buyer’ stax returns. Inaddition, thebuyback and shared appreciation
provisionswerereduced fromtenyearstothreeyearsfor existing
ownersof affordablehousingunits. InitsReport on AffordableUnits
and BuyersUnder Ordinance01-33, February 28, 2005, theplanning
and permitting department discl osed that between 2001 and 2005, their
analysi sindicatedthat only 30 percent of theaffordablehousing units
werepurchased by familieswhoseincomeswoul d havemet thelow- or
moderate-incomelimitsinplacebeforethemoratoriumestablished under
Ordinance99-51. Thedepartment al sofoundthatincomesof half of
thepurchasing househol dswereequal to or greater than 20 percent
abovethemaximumincomelimits, andaquarter of thehouseholdshad
incomesequal or greater than49 percent abovethelimits. Thus,

devel opersreceived affordablehous ng creditsfor futureusethat were
earned by sallinghousingunitstofamiliesandindividual swhowould not
haveotherwisequalifiedfor affordablehousing.

Inaddition, wequestionwhether authorizing devel operstoapply
affordablehousing creditsearned duringthemoratoriumtowardfuture
affordablehousing requirementsisinkeepingwiththeintent of thecity’s
affordablehousing program. Sincethemoratorium under Ordinance99-
51 hasbeenlifted, devel opersmust onceagaincomply with affordable
housi ng conditions, whichincludequalifyingbuyersby income, and
attachingresaleconditionstoaffordableunits. However, thecredits
earned duringthemoratoriumwerenot subject tothesesame
restrictions. Thus, devel opersareabletoforgo constructinganactual
affordablehousingunitinthefuture, withrestrictions, andreplacethat
requirement withacredit that may havebeenearnedwithout restrictions.

Thegeneral, devel opment, and sustai nablecommunitiesplansall express
adesirefor someformof affordablehousing. Thegenera plan
encouragesresidential developmentsthat offer avariety of homesto
peopleof differentincomelevelsandtofamiliesof varioussizes. The
department’ spracti cesinauthorizingexcessaffordablehousingcredits
generally conformtotheplans tenets, withtheexceptionof diverse
communities
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I ncentivestoconstruct mor eaffor dablehousingunitsare
consistent with gener al, development, and sustainable
communitiesplan provisionsin affordablehousing

Theplanningand permittingdepartment’ scurrent policy allows

devel opersto earnexcessaffordablehousing creditsand apply themto
sati sfy nomorethan 50 percent of anaffordablehousing requirement as
longasthecreditisusedwithinadevelopment plandistrictanda7.5-
mileradiusbetween projects. Allowingtheuseof creditsprovidesan
incentivefor devel operstoconstruct moreaffordablehousingunits. In
addition, therulesfor unilateral agreementsinaffordablehousingallow
devel opersto earnenhanced creditsfor buildinglarger units. Asaresult
of theinformal credit system, devel opersareencouragedtobuildmore
affordablehousingunits, andlarger units, whichbenefit agreater number
of qualifiedindividua sandfamilies. Additionaly, anactua affordable
hous ng unit constructedinthepresent hasahigher valuetofamilies
today thanthepotential constructioninthefuture. Althoughthecredit
systemhasmeritandisconsistentwithgeneral, devel opment, and

sustai nablecommunitiesplansthat promoteaffordablehousingon O ahu,
thepracticewarrantsfurther attentionandformalization.

Application of excesscreditsmay conflict with general plan
advocacy of diver sscommunities

Oneof thegenera plan’ shousing objectivesistoencouragethefair
distributionof low-and moderate-incomehousingthroughout theisland.
Wefindthat theapplicationof excesscreditsmay conflictwiththe
general planprovisionrelatedtodiversecommunities. Under thecredit
system, construction of affordablehousingcanbeconcentratedincertain
development areas, whereexcesscreditscan beearned. Thosecredits
canthenbeappliedinanother project site, whichwill reducethenumber
of actual affordablehousingunitsbuilt. For example,if adevel oper
submitsaplantosatisfy anaffordablehousingrequirementusinga
combination of 50 percent excessaffordablehousing creditsandthe
balancewithanin-lieufee,itispossiblethat therewill eventually beno
congtructionof actual affordablehousingunits.

TheDepartment of PlanningandPermitting’ sPlanningDivisonfals
shortinproperly administeringitsaffordablehousingresponsbilities
relatedtounilateral agreements. Whilethecitywidereorganizationin
1998establishedresponsibilitiesfor theplanningdivision, it had many
yearstomakeresourceand staffing adjustmentstoeffectively meetits
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responsibilities. Asaresult, poor monitoring, record-keeping, andlack
of staff haveadversely impacted thedepartment’ sability toproperly
administer unilateral agreementsfor affordablehousing. Additiondly,
duetothecity’ sinattentiontotheHousi ng Devel opment Special Fund,
in-lieufeesdepositedtherein, havenot been spent on affordablehousing-
relatedinitiatives. Instead, wefound questionableusesof fund monies.
Theplanningand permitting department’ sinformal useof excesshousing
creditshasasignificant potential impact onhousing policy andthe
number of affordableunitsactually constructed, yet lacksany
accountability duetoitsdiscretionary application.

Wefoundthat theplanningand permitting department hasnot
established aneffectivemonitoring programfor unilateral agreements
withaffordablehous ngrequirements. Monitoringactivitiesare

incons stent and reactionary in natureand department staff donot
proactively verify devel oper compliancewithunilatera agreement
requirements. Weal sofound that thedepartment put minimum
adminigtrativeeffort toward setting upaneffectivemonitoringsystemin
thesevenyearssincethecitywidereorgani zation, and doesnot maintain
anaccurate, verifiedinventory of affordablehousing constructed under
unilateral agreements. Poor record-keeping practicesandrelianceon
datathat wasl ast updatedin 2000 hamper thedepartment’ sability to
assessdevel oper compliance. Asaresult, thedepartment reports
unverifiedandflawed datatothecouncil andpublic. Thedepartment’s
inability toinventory and maintainhistorical dataontheestimated 13,000
affordablehous ngunitsconstructed under unilateral agreementsleaves
littleassurancethat thecity can substantiateor analyzetheeffectiveness
of theaffordablehousing program. Thedepartment citeslack of staff for
Itspoor monitoringand record-keeping practices.

Thecity authorizesdevel operstopay acashfeeinlieuof constructingan
actua affordablehousingunit. Thosefees, whicharedepositedintothe
Hous ng Devel opment Special Fund, aresupposedto becollected and
spentonaternativeaffordablehousi nginitiatives. Wefoundthat since
1998, noin-lieufeeshavebeen expendedfor affordablehousing-related
purposes. Furthermore, therearenoplans, goal's, or obj ectivesfor
spendingthefees. In-lieufeescollected and depositedintheHousing
Assi stance Fund, which preceded thehousing devel opment special fund,
werelapsedintothegenera fundin1998. Weal sofoundthat the

hous ng devel opment special fundisnot specifically intendedfor the
development of affordablehousing. Sincenospecificcity agencyis
taskedtomonitor, plan, or expendin-lieufees, thecity cannot be
assuredthatin-lieufeeswill beusedfor affordablehousing purposes.



Chapter 2: The Department of Planning and Permitting's Administration of Affordable Housing Conditions is
Inadequate and Better Scrutiny of In-lieu Fees and Affordable Housing Credits is Needed to Increase the Number of
Affordable Housing Units Actually Built

Wefoundevidencethat in-lieufeesmay havebeenexpendedfor
purposesother thanaffordablehousing.

Thecurrentframework for thecollectionof in-lieufeesdoesnot provide
atie-inorfeas blebasi sfor significant development of affordable
housing. Thecurrent fund balancecannot devel opasignificant amount
of affordablehousingfor saleor rent. Evenif adequatemonieswere
availablefor affordablehous nginitiatives, communitiesaffected by
zoningchangesareunlikely tobenefit directly fromin-lieufeecollections.
By amendingitsin-lieufeeformula, Hawai*i county wasabletoredlize
theconstructionof actual affordablehousingunits, whenvirtually none
werebuilt prior totheformula samendment.

Thecity’ sgenerd , devel opment, and sustainablecommunitiesplansall
haveanaff ordablehousing component that expressesadesirefor the
availability of affordablehousi ngthroughout O° ahu. Wefoundthat the
acceptanceof in-lieufeesmay beinconsi stent with, and contrary to,
currentgeneral, devel opment, and sustai nablecommunitiesplansrel ated
toaffordablehousing. Limitationsontheuseof in-lieufeesdonot
supportthecity’ splansandthecity’ slack of in-lieufeeexpenditureson
affordablehousinginitiativesruncontrary tothevariousplans desirefor
affordablehousing.

Currentrulesonunilateral agreementsinaffordablehousing provide
devel operswithreasonabl eflexibility andoptionsinfulfillingtheir
affordablehousingobligations. However, thedepartment of planning
and permitting al soauthorizesdevel opersto bank and redeemexcess
creditstofulfill housingobligations, without formalizingthispracticein
ruleor ordinance. Althoughitauthorizesdevel operstobank affordable
housing credits, thedepartment doesnot track or maintainaninventory
of excessaffordablehous ng creditsmaintained by devel opers, thesae
of creditsbetween devel opers, or theredemption of suchcredits. Both
Hawai‘i and Maui county havecodifiedtheuseof excesscredits.

Weal sofoundthat thedepartment of planning and permitting authorized
devel operstoaccumul ateexcessaffordablehousing creditscontrary to
city ordinanceduringamoratoriumonaffordablehousing conditions.
Although Ordinance99-51wasintendedtoassist developersinselling
their affordablehousingunitsduringadownturninthereal estatemarket,
thedepartment authorized devel opersto bank affordablehousing credits
inexcessof minimumrequirements. Asaresult, somedeveloperswere
abletobank hundredsof creditsfor futureuse. Redemptionof the
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excessaffordablehous ng creditsearned duringthemoratoriummay
conflictwiththeintent of thecity’ saffordablehousing program.

Inaddition, wefoundthat thedepartment’ sexcessaffordablehousing
credit practicesaregeneraly consistent withgeneral, devel opment, and
sustai nablecommunity plansrel atedtoaffordabl ehousing, but may
conflictwiththegenera plan’ shousing objectiveadvocatingadiversity
of housingfor all incomelevelsinO* ahu’ scommunities. Theincentives
provided by theuseof excessaffordablehous ng creditsareconsi stent
withthevariousplans' tenetsthat encouragetheconstructionof
affordablehousing. However, theapplication of excesscreditsmay
conflictwiththegeneral plan’ sadvocacy of diversecommunities.

Throughthisaudit, weidentified severa shortcomingswiththe
department of planningand permitting’ sadministrationof unilateral
agreementsinaffordablehous ngandrel atedi ssueswiththemanagement
of in-lieufeesand excessaffordablehousing credits. Theseare
importantissuesthat needto beaddressed. However, wealsofindthat
thecity administration’ slack of adedicated housing entity toguideand
managethecity’ saffordablehousing programal so contributestothe
inefficienciesidentifiedinthisreport. Under thecurrent system, various
city agenciesareperforming hous ng functionswithout any guidance, or
measurablegoal sand objectives. Intheabsenceof ahousing entity to
providel eadershipandestablishacomprehensiveaffordablehousing
program, webelievemuch of thecity’ saffordablehousing effortswill
continueto befragmented and unaccountable.

Recommendations TheDepartment of Planningand Permitting should:

a. establishformal policiesand proceduresfor administeringunilateral
agreements, includingmonitoringrequirements;

b. maintainamatrix or databasewithtimely dataspecifyinga
devel oper’ saffordablehousi ng requirement, number of units
completed, and outstanding unitstobedelivered. Thesefigures
shouldbeverified by department staff;

c. initiatesystematicrecord-keepingeffortstoaccountforal affordable
housi ng unitsconstructed under unilateral agreements, aswell as
track al unilateral agreement ordinances, devel opers annual reports,
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affordablehousingcredits,in-lieufees, sitevisits, and other pertinent
information;

d. amendtherulesfor unilatera agreementsinaffordablehousingby
establishinganin-lieufeeformulathatiscons stent withthegoalsand
objectivestobeestablishedfor theuseof in-lieufees;

e. amendtherulesfor unilatera agreementsinaffordablehousingby
proposing aframework for theaccrual and application of excess
affordablehousingcredits;

f. trackaffordablehousingcreditsmoreclosdyifitplanstoallow
continued applicationof excesscreditsfromoneunilateral agreement
toanother;

g. establishaprocedurewhereitwill document, aspart of itshousing
agreement authorization, how thedelivery optionsexercised by
devel opersconformtogenera, development, or sustainable
community planprovisionsrel atedtoaffordablehousing;

h. reportverified affordablehousingdatainitsannual reporttothe
council asrequired by city ordinance;

I. evauateitsgaffingalocationfor unilateral agreement monitoringand,
if necessary, redistributecurrent staff or request thenecessary
number of positionsneeded to administer unilateral agreements; and

j. enforcefutureordinanceprovisionsrelatedtounilateral agreements
inaffordablehousing.

TheHonoluluCity Council should:

a. consder clarifying Section6-46.2, ROH, rel atingtothe purposeof
theHousing Devel opment Specia Fundby specifyingwhetherinlieu
feesareintendedfor affor dablehousing purposesshouldbean
optionor requirement;

b. consider amending Section6-46.2, ROH, toclarify theuseof in-lieu
feesfor affordablehousingandallow aternativeusesforin-lieufees
collectedfromdevel opers,

c. consideramending Section6-46.3, ROH, todesignateacity agency
tomonitor, plan, andexpendin-lieufeescollected by thecity; and
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d. consderfurtherreview of theHousing Devel opment Special Fund's
expenditures.
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Commentson
Agency Response

Response of Affected Agency

Wetransmitted adraft of thisreport tothe Department of Planningand
Permittingand Department of Budget and Fiscal Serviceson
September 14, 2007. Copiesof thetransmittal |ettersareincluded as
Attachment 1. Atour exit conferencewithboth departments, we
advisedtheplanningand permitting director and thebudget andfiscal
servicesdirector that they would havetenworkdaysto preparetheir
writtenresponsestothedraft report. Theplanningand permitting
department submitteditsresponseon September 28, 2007, whichis
includedasAttachment 2. Thebudget andfiscal servicesdepartment
did not submit aseparateresponse; rather, thedepartment deferredto
theplanning and permitting department’ ssubmission.

Initsresponse, theplanning and permitting department expressed
concernthat confidential copiesof thedraft report wereprovidedto
othersoutsideof thedepartment andthemayor’ soffice. The
department al soquestionedtheaudit’ sdivergencefromtheinitial intent
of Resolution05-285, CD1, whichrequestedthisaudit. Additionally,
thedepartment claimedthat therewerenumerouserrorsinthedraft
report and challenged someof our findingsand conclusions. Although
thedepartment acknowledged that audit staff worked conscientiously to
producethedraft report, it commented that many of theerrorscould
havebeen avoidedwithsimplecheckswith department staff. The
department al sosuggestedthat audit staff spentinsufficienttime
understandingtheir program. However, thedepartment concurredwith
thefollowing problemsrevea edinour audit report: that staffing
shortagesand competing prioritieshaveresultedinthedepartmentusing
subdivisionapplicationor buildingpermitreviewfor unilateral agreement
complianceinstead of monitoring annual reports; that thestateof
documentation, archiving, andretrieval of documentationisachallenge;
that thebackloginreviewsand certificationsof devel oper’ ssubmittals
for affordablehousing creditshavebeenreduced; andthat the
departmental rulesusedfor admini steringtheaffordablehousing
agreementsneedtobeupdated.

Inreviewingthedepartment’ slengthy response, wenotethat someof the
comments, presented aserrorsor inaccuracies, wereclarifying
informationthat enhancesthereport, but doesnot haveasubstantive
effect ontheaudit findingsand recommendations. Inother instances, the
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department commented onissuesoutsidethescopeof thisaudit. We
alsonotethat someof the purported errorsandinaccuraci eswerebased
oninformation providedtousby department staff or theresult of
informationthat thedepartment failedtodisclosetousduringfieldwork.
Inthoseinstances, theadditiona informationdidnot haveamaterial
effectonour auditfindings. However, weacknowledgethevalidity of
someof thedepartment’ scommentsand haveamendedthefinal report
toensureaccuracy andclarity.

Thedepartment offered several commentson substantiveissuesthat
merit comment. Thedepartment notesthat thereport’ scitationof aone-
year residency requirementfor receivingcreditfor anaffordablehousing
unitisincorrect, andthat under current rules, theresidency requirementis
significantly longer and dependsonthetargetincomegroup. Theone-
year occupancy requirement wasconfirmed by department staff ontwo
occasions. Furthermore, our review of the Adoption of Rulesfor the
Terms of Unilateral Agreements Requiring Affordable Housing,
1994, if thesearetherulesreferred to by thedepartmentinitsresponse,
donot specify residency requirementsbased onincomegroup.

Thedepartment challenged our findingthatin-lieufeeswerenot
expendedfor affordablehousing purposesandclarified that $3,276,200
wasspent onmaintai ningexisting affordablehousinginorder topreserve
theaffordablehous nginventory, rather thanlapsedintothegeneral fund.
Whilethismay bethedepartment’ sunderstanding of how thefunds
werespent, theclaimsarenot supported by thefileswereviewed at the
Department of Budget and Fiscal Services, nor arethey supported by a
former administrationmemorandumdetailingin-lieufeel apsesfromthe
Housing AssistanceFundor lack of expenditureby theHousing
Development Special Fund. Wenotethat thebudget andfiscal services
department did not submit aseparateresponsetothedraft audit report,
but deferred totheplanningand permitting department’ sresponse.

Thedepartment al sorefuted our finding that the planning and permitting
department lacksaformal unilateral agreement monitoring process. We
clarifiedinour report that our finding appliestomonitoringaffordable
housingconditionsinunilateral agreementsonly. Nevertheless, we
emphasi zethat our findingisthat thedepartment doesnot have* formal,
writtenpoliciesor procedures’ for unilateral agreement monitoring. We
commendthedepartment for providingacomprehensive, detailed
processfor monitoring unilatera agreement requirements. However, this
processwasnot providedinwritingtousduringfiel dwork.



Thedepartment challenged our findingthat “ staff rely on adatabasethat
waslast updatedin2000.” Initsresponse, thedepartment claimsto
mai ntai nadatabaseshowingaffordablehousingunitscredited by
projectswhichisnearly uptodatefromathree-year backlog.
However, thisdatabasewasnot shared with usduring our fieldwork.
Thestaff personassignedto certify affordableunit claimssubmitted by
devel opersconfirmedtheuseof theoutdated spreadsheet and madeno
referencetoadatabaseor other sourceof updatedinformation.

Thedepartment disputesour findingthat it doesnot maintainaninventory
of theestimated 13,000 aff ordabl ehousi ng unitsconstructed under
unilateral agreements, or provideabasisfor thisfigure. Initsresponse,
thedepartment pointstofiguresinExhibits2.1and 2.2for confirmation
that 13,582 affordabl e unitshad been built asof June 30, 2005. Aswe
noteinour auditreport, thefiguresreportedin Exhibits2.1and2.2are
provided by thedevel oper and arenot necessarily what thedepartment
hasconfirmed. Inreferencing”inventory” wemean actual addressesor
tax mapkey numbersthat correl atedtotheaffordablehousing unitbuilt.
Thisinformationisprovidedtothecity and should havebeenrecorded
aspart of thecity’ saffordabl ehousing programrequirements. By doing
S0, theincumbent agency can conduct analysisontheaffordableunits
and providethat analysisasameansfor devel opingandamendingthe
city’ saffordablehousing programover time. Werecognizethat the
apparent lack of adetailed aff ordablehousinginventory precededthe
planningand permitting department. However, unlessthedepartment
commitstoconstructinganaffordablehous nginventory for future
analysis, thecity will continueto operatean affordablehousing program
without any basi sfor eval uating programeffectivenessor verifyingthe
affordablehousingunitsitactually helpedtocreate.

Thedepartment commentedthat textinour draft reportrelatingtoa
discrepancy involvingreturned checkstotaling $118,498 and $118,552
wasconfusing andthat aquick check in POSSE wouldhaveprovided
anexplanation. Thedepartment commentedfurther thatitisunaware
that our officeasked thedepartment to explainthediscrepancy. We
disagree. Werequestedfollow upinformationonthismatter, and others,
inadetailedemail dated June2, 2007. Department staff acknowledged
recel pt of thisrequest for follow upinformationand advised usontwo
occasionsthat staff wasworkingonaresponse. Wenever receiveda
responsefromthedepartment. Wefurther notethat had thedepartment
respondedtoour requestfor follow-upinformationandclarification,
other purported errorsandinaccuraciesinour draft report could have
been addressed.
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Additionaly, thedepartment characterizesour findingthat the
department doesnot document or requiredevel operstojustify how
delivery optionsarecons stent withgeneral , devel opment, or sustainable
communitiesplanasmisguided andincorrect. Weacknowledgethat the
zonechangeprocessinvolvesdevel opersexplaninghowtheir plans
comply withthevariousregiona plans. Wesubmit, however, that the
“upfront” processmay not requirethedevel oper todiscloseexactly how
theaffordablehousi ngrequirement will bemet. Themix of affordable
housingunits, includingtheuseof in-lieufees, excesscredits, or other
delivery optionsisapproved by thedepartment after thezonechange
ordinanceisadopted by thecouncil. Our finding question’ sthe
department’ sconsi derationof regional planobjectivesrelatedtothe
variousdeivery optionsapproved, if theunilatera agreementissilenton
thedelivery optionsused.

Finally, wemadeother non-substantiveamendmentsfor purposesof
clarityandstyle.



ATTACHMENT 1

 OFFICE OF THE CITY AUDITOR

CITY AND COUNTY OF HONOLULU
1000 ULUOHIA STREET, SUITE 120, KAPOLEI, HAWAI 96707 / PHONE: (808) 692-5134 / FAX: {808) 692-5135

LESLIE I. TANAKA, CPA
CiTY AUDITOR

September 14, 2007
COPY

Mr. Henry Eng, Director

Department of Planning and Permitting
650 South King Street, Seventh Floor
Honolulu, Hawai‘i 96813

- Dear Mr. Eng:

Enclosed for your review are two copies (numbers 12 and 13) of our confidential draft audit report,
Audit of the City’s Management of Unilateral Agreements in Affordable Housing. If you choose to
submit a written response to our draft report, your comments will generally be included in the final
report. However, we ask that you submit your response to us no later than 12:00 noon on Friday,
September 28, 2007.

For your information, the mayor, managing director, each councilmember, and the Department of
Budget and Fiscal Services have also been provided copies of this confidential draft report.

Finally, since this report is still in draft form and changes may be made to it, access to this draft report
should be restricted to those assisting you in preparing your response. Public release of the final report
will be made by my office after the report is published in its final form.

Sincerely,

%;zu - Tl

Leslie I. Tanaka, CPA
City Auditor

Enclosures
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DEPARTMENT OF PLANNING AND PERMITTING

CITY ANDCOUNTY OF HONOLULU

650 SOUTH KING STREET, 71" FLOOR » HONOLULL, HAWAIL 96813
PHONE: (808) 768-8000 & FAX: (808) 527-6743

HENRY ENG, FAICP
DIRECTOR
MAYOR
DAVID K. TANOUE
BEPUTY DIRECTOR

07 SEP28 P3153

September 27, 2007

‘ L& CBF HONOLULL
Mr. Leslie |. Tanaka, CPA CITY AUDITOR
City Auditor
1000 Uluohia Street, Suite 120
Kapolei, Hawaii 96707

Pear Mr. Tanaka:

Subject: Draft Audit of the City's Management of
Unilateral Agreements in Affordable Housing

Thank you very much for the opportunity to submit a response to the draft audit. We
are pleased with the interest taken by the City Auditor's office to learn about the City’s
affordable housing program, however, we are extremely troubled by the fact that copies
of the confidential draft were provided to others outside of the department and the
Mayor's office. As evidenced by recent articles in both daily newspapers, information
contained in the confidential draft was disclosed to the media. We suggest that the
practice of distributing confidential draft copies to those not associated with the agency
being audited, be reevaluated.

Upon review of the confidential draft, we find it interesting that at its outset the report
summarizes Resolution 05-285 CD1, which requested the audit of the City's affordable
housing program, yet chooses to primarily focus on the department’s administration of
unilateral agreements as it relates to in-lieu fees and credits. Despite its criticism of the
in-lieu fee option for developers, the audit fails to acknowledge that no in-lieu fees have
been approved by the department in recent years, and that most affordable housing
requirements are being met through construction of affordable for-sale units.

The audit comments virtually nothing on the buyback and shared appreciation program,
makes only passing reference to the general plan and regional development plans, and

says nothing about the appropriateness of the selling prices of affordable housing units

developed under this program. Nor does the audit reach a definitive conclusion that the
City's affordable housing program has failed to meet its basic objectives.

The principal finding the report makes is that the department’s record-keeping could be
improved. We agree that there is always room for improvements. But what is



Mr. Leslie |. Tanaka, CPA
September 27, 2007
Page 2

significant is the audit’s failure to establish that the department’s purported “poor
monitoring, record keeping, and lack of staff’ has in fact resulted in any appreciable loss
of affordable housing opportunities. The program has produced over 13,000 affordable
units since its inception. Despite the challenges faced by the department in
administering unilateral agreements, we are pleased that the audit’s inability to identify
any specific incidence of a significant lost opportunity illustrates that at the end of the
day, the affordable housing requirements in unilateral agreements continue to be met as
projects continue to proceed towards full build-out.

While we know that you and your staff have worked conscientiously to produce this
draft, we must note that there are numerous errors which could have been avoided by
simple checks with our staff. In addition, as your staff may realize now, the
administration of the program is at once, both tedious and complex, and perhaps
insufficient time was spent understanding ocur program, which led to errors in facts and
conclusions.

A few examples include:

o The statement on p. 5 that the residency requirement for receiving credit for
an affordable unit is for owner occupancy of a minimum of one year is
incorrect. That is the requirement that was in place during the moratorium.
Under our current rules, the residency requirement is significantly longer and
depends on which target income group is involved (eight years for low income
households, four years for low-moderate income households, and two years
for households earning more than the low-moderate income maximum).
Under our proposed rules, the requirement is ten years for all income groups.

o The statement on p. 22 that “electronic documents filed in the department’s
POSSE system are difficult to retrieve because the file names are not
descriptive is incorrect. Documents filed in the POSSE system do have
descriptive names, and can be sorted and searched by Description, Author,
Last Update, Type, Subject, and Document Number.

o The statement on p. 26 that "the department does not maintain an inventory
of [13,000 for-sale and for-rent affordable housing units produced since the
1970s under unilateral agreements] and cannot provide the basis for this
figure” is without any merit. Exhibits 2-1 and 2-2 on the preceding two pages
reveal a listing taken from the Department's FY2005 Annual Report on the
Status of Land Use on Oahu, showing 26 projects with a reported total of
13,582 affordable housing units built as of June 30, 2005.

We have enclosed an errata sheet identifying other errors in the draft audit and
commentary for your consideration. |t is not exhaustive in terms of addressing the
factual flaws and faults but is indicative of the pervasive nature of inaccurate
conclusions based on inappropriate or untrained reading of file data.
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Mr. Leslie . Tanaka, CPA
September 27, 2007
Page 3

In spite of factual flaws, we do agree that there are some fundamental problems
revealed in your report which require attention.

o Staffing shortages and competing priorities have resulted in the Department
using subdivision application or building permit review for UA compliance
instead of monitoring annual reports.

o We would concur that the state of documentation, archiving and retrieval of
documentation is a challenge that we continue to address. The transfer of
files and records from the Department of Housing and Community
Development to the Department of Land Utilization and finally to the
Department of Planning and Permitting have resulted in information that
require considerable effort to retrieve.

o At the start of the audit, the Department had a three year backlog in reviews
and certifications of developer’s submittals of units for certification for
affordable housing credits. We are delighted to report that the backlog has
been reduced to six (6} submittals as of today.

o We agree that the Departmental rules used for administering the affordable
housing agreements established by Unilateral Agreements need to be
updated. We are circulating draft revised rules for comment and will begin
the formal procedures (public hearing, etc.) in the very near future.

Finally, we recognize the need for a coordinated approach by the City to address the
many aspects of affordable housing. Accordingly, as recommended by the Mayor's
Affordable Housing Advisory Committee, the City has a new housing coordinator, She
will be pleased to continue discussions with the city council and others on how best the
City can use its limited resources to its highest advantage.

Very truly yours,

Vo

' Eg, AiCP, Directr
Department of Planning and Permitting

HE:rms
Attachment

APPROVED:

Wayne M. Hashiro, P.E.

Managing Director

cc: The Honorable Mufi Hannemann



Errata Sheet

Errata Sheet

Technical Errors and Omission in the Audit. Commentary by DPP.

1. p. 4 The diagram omits key information. it also has two errors of fact.
Specifically:

o Inthe second box, the DPP review is of the developer’s zone change
application and written statement, rather than a “request” by the
developer

o Also in the second box, DPP, in addition to preparing a report on the
proposed zone change, alsg submits recommendations for consideration
by the Planning Commission and City Council, including recommendations
regarding conditions requiring affordable housing

o In the third box, City Council reviews the Director’'s recommendation in
addition to the recommendation of the Planning Commission.

o Also, In the third box, it is extremely rare for the City Council to hold more
than one public hearing on a zone change ordinance

o Also in the third box, it would be much more accurate to say that the
Unilateral Agreement is adopted as part of the zone change ordinance
after having been filed with the Bureau of Conveyances, and that an
affordable housing condition may be included as part of the UA if the zone
change involives residential zoning.

o Inthe fourth box, it is not correct to say that the developer “selects”
the delivery option for meeting its affordable housing requirements.
What is correct is that the developer can propose meeting the requirement
with one of the listed delivery options. However, the Director must
approve the options the developer uses to meet the affordable housing
requirement.

o The listing of developer responsibilities in the fourth box is incomplete. In
addition to those listed, developers must:

i. Submit reports every six months on the status of compliance with
their approved affordable housing agreement

i.  Submit buyer qualifications for purchase of affordable units for
verification by DPP before sale of the unit can be completed

iii.  Submit requests for DPP certification of credit for affordable
housing unit sales or rentals

2. Onp. 5, itis not correct that the residency requirement for receiving credit
for an affordable unit is for owner occupancy of a minimum of one year.
That is the requirement that was in place during the moratorium. Under our
current rules, the residency requirement is significantly longer and depends on
which target income group is involved (eight years for low income households,

Page 1 of 12
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four years for low-moderate income households, and two years for households
earning more than the low-moderate income maximum). Under our proposed
rules, the requirement is ten years for all income groups.

. On p. 8, the statement of the department’s policy regarding the use of excess

credits is incorrectly stated with regard to one element of the policy and leaves
out another significant element. Specifically:

o The recipient project site must be either within the same geographical
area or within 7.5 miles of the donor site, rather than "the same
development district” as stated in the draft, and

o The policy includes the requirement that no more than 50% of the
receiving site’s affordable housing requirement can be met through use of
excess credits, a requirement that is missing from the draft.

Also omitted is the fact that the Director may choose not to approve use of any
excess credits.

. On p. 7, under the heading Affordable housing credits are based on a sliding

scale, the impression is given by the third sentence that the developer has a free
hand in selecting whatever combination of unit types he wants to meet his
affordable housing requirement. In fact, the Director has to give approval for the
specific mix of unit sizes used to meet the affordable housing requirement, and
can insist, for example, that the affordable housing units have the same mix of
unit sizes as the market units.

. On p. 7, under the heading Developer’s implementation plan requires

approval, the second bullet states that the implementation plan must include
“supporting information which justifies the type of bedroom mix (e.g. family
size)”. This is not an appropriate example of the information that might be
requested. The rules do not include family size as an example of the supporting
information that must be supplied, and it is difficult to see how the developer in
advance of a marketing campaign would have any idea of the family size of the
target group households that might buy or rent the affordable unit. Much more
significant from DPP’s viewpoint would be how the bedroom size mixture being
proposed for the market units compares with that being proposed for the
affordable units.

. On p. 11, under the heading The City’s Unilateral Agreements for Affordable

Housing are Managed by the Departments of Planning and Permitting and
Budget and Fiscal Services, the last sentence regarding the Department of
Budget and Fiscal Services responsibilities gmits the responsibility of BFS to
administer the buy-back, transfer restrictions and shared appreciation
requirements established by affordable housing conditions in UAs and by
requirements of affordable housing agreements between developers and the
City.

. Onp. 12, Exhibit 1.4 incorrectly shows State Special Use Permits as a

responsibility of the Development Plans and Zone Change Branch
(DPZCB). Special Use Permits, previously a DPZCB responsibility, are now a
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primary responsibility of the Community Action Plans Branch. (A reference
to SUPs’ at the bottom of p. 13 should also be corrected.) The responsibility for
Zoning District Boundary Adjustments which is a primary responsibility of the
DPZCB is not shown.

On p. 12 and 13, the paragraph beginning at the bottom of p. 12 omits the key
responsibility for the Planning Division o prepare long range projections by plan
area, sub-area, and traffic analysis zone of future population, housing, jobs, and
visitor units for use by infrastructure agencies (like the Oahu Metropolitan
Planning Organization) in preparing long range infrastructure plans and to
provide basic historic information for analysis of socio-economic and land use
trends, and its responsibility for processing amendments to the Public
Infrastructure Maps used by the City Council as part of the Capital Improvements
Program budget process.

The statement on p. 13 in the second sentence that “Prior to FY2004-05, these
functions were performed by the Planning and Zoning Program” is incorrect.
These functions have been performed by the Planning Division since it was
formed in 1999.

10. The statement at the top of p. 14, that the predecessor agency for the

11.

department of planning and permitting in monitoring UAs was the department of
housing and community development is incorrect. The predecessor agency
with responsibility for monitoring and enforcing compliance with Unilateral
Agreements was the Department of Land Utilization (DLU). In 1999, DLU
was merged with the Department of Planning and elements of the Department of
Transportation Services, Public Works, and the Building Department to create
the Department of Planning and Permitting. Responsibility for enforcing the
affordable housing agreements established as a result of affordable housing
conditions in Unilateral Agreements was transferred to DLU from the Department
of Housing and Community Development when it was abolished by charter in
1998.

On p. 14, the first sentence under the heading City-wide reorganization in 1998
assigned monitoring duties to the planning and permitting department that
“Prior to 1998, the Department of Housing and Community Development
administered unilateral agreements” is incorrect. A correct statement would be
that “Prior to 1998, the Department of Housing and Community
Development administered affordable housing agreements required as a
condition of Unilateral Agreements adopted by the City Council as part of
zone change ordinances.” As noted above, prior to 1998, the DLU
administered the unilateral agreements adopted as conditions of zone changes,
with the Monitoring and Compliance Branch of DLU having the primary
responsibility for the task. When the DLU was merged into the DPP in 1999, it
brought the UA monitoring responsibilities with it, including the responsibility for
monitoring affordable housing agreements which it had received with the
abolition of the DHCD in 1998. At that time, the responsibility for UA monitoring,
including monitoring of affordable housing agreements, was moved from the
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Monitoring and Compliance Branch to the Development Plans and Zone Change
Branch.

12.The discussion on p. 14 about events following the city-wide reorganization fails
to include other relevant information regarding the background for the Planning
Division's assumption of the responsibilities for monitoring and enforcing
compliance with affordable housing agreements required as a condition of
Unilateral Agreements, including:

o The adoption in 1999 of what turned out to be a five year moratorium
{under Ord. 99-51 and Ord. 01-33) of key aspects of the affordable
housing agreements, including requirements for buyer qualification, owner
occupancy, buy-back requirements, transfer restrictions, and buy-back
and shared appreciation requirements; and

o The requirement to provide two major studies (in 2001 and 2005) of the
impacts of the moratorium on delivery of affordable units to target groups.

13.Page 18, Item 2. Contrary to the statement that in-lieu funds have not been
expended for affordable housing related purposes, funds were spent on
maintaining existing affordable housing in order to preserve the affordable
housing inventory.

14. The statement on p. 18 that the department of planning and permitling "lacks a
formal unilateral agreement monitoring program” is incorrect and reflects a
continuing confusion throughout the draft between the monitoring and
enforcement of affordable housing agreements required as a condition of
Unilateral Agreements and the larger program which is the moniforing and
enforcement of all the conditions of Unilateral Agreements.

The reference on p. 19 to 1983 Department of Housing and Community
Development (DHCD) guidelines and the implication that there is a problem that
the “current planning division administrator was unfamiliar with these guidelines
and did not have a copy” is particularly mystifying.

In 1983, the responsibility for monitoring and enforcing compliance with UA
conditions was with the DLU, not DHCD, and the rules and procedures for
dealing with UA conditions were brought into the DPP by the DLU staff when
they hecame part of the DPP.

As a result, the DPP does have a formal UA monitoring and enforcement
program, which is the descendant of the DLU program, and includes:

o Provisions in the Land Use Ordinance establishing conditional zoning,

o A well established process by which the Department analyzes proposed
zone changes, considers public review comments, and prepares
recommendations to the Planning Commission and the City Council for
appropriate conditions, including affordable housing conditions, needed to
mitigate adverse project impacts and to implement General Plan and
Development Plan and Sustainable Communities Plan policies;
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o A well established process by which advisories are issued as zone change
ordinances are adopted, alerting processing staff to send subdivision and
building permit applications for projects with adopted UA conditions 1o the
Development Plans and Zone Change Branch for reviews to certify
compliance with those conditions;

o Permit processing subprograms in the POSSE system which request and
collect the UA compliance reviews for building permits and subdivision
applications;

o A record of using those permit reviews to determine if compliance with UA
conditions, including compliance with affordable housing UA conditions
and terms of affordable housing agreements, can be documented, and
when documentation is not available, refusing to issue subdivision
approvals or building permits until the required documentation is provided
by the developer,

o A trail of electronic and hard copy documentation of these compliance
reviews, and the resuiting customer submittals demonstrating compliance;
and

o Requirements in the LUO and stated as a condition in many UAs that
developers provide an annual report of compliance with UA conditions.

15.The statement on p. 19 under the heading Unilateral Agreement
administration is inconsistent and reactionary in nature that DPP "monitors
unilateral agreements in two primary ways": completion of a monitoring report
annually and review of developer annual reports is not correct. Qur staff
monitoring reports are working documents that are reviewed and updated as new
information on UA compliance is collected, whether as part of a permit
compliance review or the arrival of a submittal by a developer. For active
projects, the staff monitoring report will be reviewed and updated multiple
times throughout the year, not just annually. That is because the DPP staff
reviews UA compliance in the most fundamental way possible: Whenever there
is a permit or subdivision application for a project with UA conditions, we
ask if there is documentation of compliance with the specific conditions
established in the UA.

o The compliance check starts with a review of the conditions of the UA
to see exactly what is required by the wording adopted by Council.

o Next there is a review of all available sources to see what
documentation they provide of compliance. Among the sources reviewed
are:

i. the latest monitoring report to see what annotaticns were made
during previous compliance reviews,

i. the POSSE electronic files to see what scanned reports and
submittals are on file there, including the most recent annual
report, and
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o If after completion of these reviews, we are unable to find documentation
of compliance, we will indicate in our review that the permit or subdivision
application cannot be approved until we receive the appropriate
documentation.

o We find that the required documentation, including any annual or semi-
annual reports that the developer may have failed to submit, shows up
rather quickly when developers find they cannot get their subdivision or
building permit approved.

o All documentation submitted is scanned and then sent to DPP’s Data
Access and Imaging Branch (DAIB) to be filed, and the staff monitoring
report is annotated to recognize the receipt of the compliance
documentation.

16. The statement on p. 19 in the last paragraph that “developers do not routinely
submit annual reports” is incorrect. Most major developers, including Castle
& Cooke, Gentry, DR Horton/Schuler, Campbell Estate, and Haseko, do
submit annual reports as required. It is true that developers sometimes fail to
submit annual reports if their projects are not active or if the project has been
completed.

17.We ask that a listing be provided of the 18 “unilateral agreement files” missing all
required annual reports which is reported in the last sentence on p. 19. We note
that, technically, we do not maintain any “unilateral agreement files.” All
documents related to specific unilateral agreements are filed in the file for the
zone change under which the UA was adopted. In addition, in recent years, as
we have received or retrieved documents pertinent to specific UAs, we have
scanned the documents, to the extent practical, and filed them electronically in
the POSSE system as part of the document collection associated with the
appropriate zone change job. The report should be clarified to indicate if the
18 files reviewed were the official zone change files maintained by DAIB
and/or printouts of the electronic zone change files contained in the POSSE
system. The report should also be clarified to indicate if the projects involved
are active projects, how many had UAs with a specific requirement for submittal
of an annual report, and if there were annual reports for either the most recent
year or the preceding year.

18. The statement on p. 20 in the last paragraph that "Prior to the planning division’s
administration of unilateral agreements, the former housing and community
development department’s Monitoring and Compliance Branch monitored zone
change conditions, including unilateral agreements” is incorrect. it was the
DLU’s Monitoring and Compliance Branch that had responsibility for monitoring
and enforcement of Unilateral Agreement conditions.

19. The statement on p. 21 in the heading Staff rely on a database that was last
updated in 2000 is incorrect. We do not use (or rely on) the spreadsheet that
is referred to in the following paragraph. We maintain a database showing
affordable housing units credited by projects which is nearly up to date
(from a 3 year backlog). We also maintain project specific files which
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include reports on compliance with affordable housing conditions and
other UA conditions and are updated as soon as new documentation and
research results are obtained. The spreadsheet in question was inherited from
the DHCD by the Monitoring and Compliance Branch who apparently did use it to
track affordable housing compliance from 1998 to 1899.

20.The statement on p. 21 in the fourth sentence under the heading Staff rely on a

21

database that was last updated in 2000 that “The planning division staff
responsible for monitoring unilateral agreements estimates that it would take two
staff persons 400 work hours to research and update the 2000 list” is incorrect.
Neither of the two persons directly responsible for monitoring unilateral
agreements, Mr. Eugene Takahashi and Mr. Bob Stanfield, made such a
statement to the Auditor.

The late Mr. Dave Matsushima who came to the Planning Division from the
Monitoring and Compliance Branch may have made these comments. His sole
responsibility at the time of the audit was to do certifications of affordable unit
claims submitted by developers.

.The statements in the second paragraph on p. 21 under the heading Staff rely

on a database that was last updated in 2000 omit key information needed to
understand the context of the answer provided to the question stated as "At any
given time, can you identify 1) a developer's affordable housing requirement, 2)
how many affordable housing units the developer has constructed, and 3) the
outstanding number of housing units/credits?” Staff indicated that the answer
was not immediately available and required consultation of hard copy files and
Posse.

Determining the developer's affordable housing requirement is easily obtained by
opening the POSSE system and using its electronic document retrieval functions.
It is more challenging, however, to determine how many credits the developer
has earned and how many more are required.

As developer's request confirmation of compliance, or projects approach
buildout, or as needed to meet Administration or Council requests, we have done
the investigative work needed to document and determine definitive answers to
these questions. Reviews have been completed in the last few years for
Makakilo, Royal Kunia Phase |, Ewa by Gentry, Ko Olina, and the Villages of
Kapolei.

22. The statement in the first sentence of the first paragraph on p. 22 that “there are

no standard procedures for information intake” is incorrect. There are well
established standard procedures for information intake at DPP. All
information submitted to the Department of Planning and Permitting is time-
stamped and assigned to the responsible Division for processing as appropriate.

Documents relevant to affordable housing conditions established by Unilateral
Agreements are routed to the Planning Division where they are logged into the
POSSE system, scanned, and sorted, depending on whether some response or
action is required or whether they should be just reviewed and filed.
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Annual or semi-annual reports by developers are scanned into the relevant
POSSE zone change job, and the hard copy is sent to DAIB for filing in the
official zone change file.

Requests for affordable unit certifications are scanned, a correspondence job
(ELOG) is created in POSSE, and the job is assigned to staff who are
responsible for updating the database on affordable housing unit submittals and
certifications, gathering the information needed to review eligibility, and preparing
a response to the developer, indicating how many credits have been awarded
and explaining any requests that have been denied. A copy of the signed
response is scanned into POSSE and a hard copy sent to DAIB for filing.

Developer proposals for new or amended affordable housing are scanned, a
correspondence job (ELOG) is created in POSSE, and the job is assigned to staff
who are responsible for reviewing the agreement for compliance with applicable
rules, preparing recommendations for revisions, submitting agreements to the
Corporation Counsel for review for form and legality, and preparing responses to
the developers, indicating any needed revisions or transmitting the approved
agreements when an agreement has been approved and signed by all parties. A
copy of all signed responses and transmittals associated with the agreement
review is scanned into POSSE and a hard copy sent to DAIB for filing.

23.The statement on p. 22 in the third sentence under the heading Poor record-
keeping practices hamper the department’s ability to assess developer
compliance that “electronic documents filed in the department’'s POSSE system
are difficult to retrieve because the file names are not descriptive” is incorrect.
Documents filed in the POSSE system do have descriptive names, and can
be sorted and searched by Description, Author, Last Update, Type, Subject, and
Doc. No.

24.The statement on p. 22 in the fourth sentence under the heading Poor record-
keeping practices hamper the department’s ability to assess developer
compliance that “The monitoring report for the Mililani Mauka project, Ordinance
95-56 . . . has a file name 89/Z-006." is incorrect. There is no staff monitoring
report for Ord. 95-56 because it has no Unilateral Agreement conditions.
Ord. 95-56 (Posse Job No. 94/Z-1) discontinues application of one UA and
indicates the conditions of another UA will continue,

DPP Job No. 89/Z-6 refers to the zone change job that resulted in adoption of
Ord. 89-123. Ord. 89-123 does have a UA and does have a staff monitoring
report, last updated on April 26, 2006.

The reported difficulty of the administrator trying to find the monitoring report in
POSSE is understandable since the staff monitoring reports are not filed in
POSSE. As continually updated staff working files, they are maintained on the
Department’'s document server. The file name and path under which the staff
monitoring report is filed is printed in the header of the first page of the staff
monitoring report. In addition, a cross-index for all zone changes with a UA is
maintained on the Department document server which can be used to locate the
POSSE files or staff monitoring reports for each ordinance with a UA.
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In March 2007, at the opening of the audit, the Auditor was provided a copy of
the Division's cross-index fo all known zone changes with UAs. That index gives
the Ordinance Number, Project Name, Posse File #, Tax Map Key, and Status
Report File Name and Path for ail zone changes with UAs. The index has no
listing for Ord. 95-56 because it is not one of the zone changes with a UA. The
index does provide the Status Report File Name and Path for the UA associated
with Posse Job 89/Z-6 (Ord. 89-123).

Reports are easily retrievable by branch staff responsible for UA monitoring.

25.Without the specific file numbers, we cannot determine the accuracy of the
finding on p. 23 in the first paragraph that “18 development project files with
unilateral agreements, which included 26 separate unilateral agreement
ordinances ... lacked 12 of 26 ordinances.”

However, as noted previously, when the Planning Division assumed the UA
monitoring responsibility in 1999, staff obtained and scanned into POSSE all the
ordinances for zone change with UAs. It is those scanned documents that we
retrieve when we need to have the exact language of the UAs. In addition, our
staff monitoring reports, which are maintained on the DPP document server,
provide close paraphrases or exact quotes of the specific conditions in the UAs.

26.The statement on p. 23 in the 6" sentence in the paragraph under the heading
The department reports unverified and flawed data to the council and
public omits key information that materially affects the conclusion stated in that
heading.

The statement “A department staff person we interviewed acknowledged that the
department's annual report data on the status of affordable housing is not
accurate” requires clarification. The annual report data is an accurate
statement of what developers report is the status of their affordable
housing requirements and credits. On p. 8 of the FY2005 annual report, the
third paragraph clearly states that the “information shown in the three tables
[Tables II-1, iI-2, and 11-3] is the developers’ own estimates and tentative
timetables.” In addition, the footnote for the Table H-1 column reporting
affordable units required by UA states that “ . . . Both the number of units and the
construction schedule are the developer's own plan.”

At the onset of the audit, the department was three years behind in certification of
affordable housing credits which may have resulted in some discrepancies in the
data. The department is now current in certification.

27.The last sentence on p. 23 is incorrect; Exhibit 2.2 shows data taken from the
department's annual report which was correct as of June 30, 2005, not 2006.

28.The second sentence in the paragraph at the bottom of p. 25 incorrectly reports
what the Director’s letter to Mr. Shinobu Takara, Project Manager of Haseko
Homes, Inc. says. The letter does not state that “the developer fulfilled its
affordable housing requirement of 771 units by constructing 788 units.” In fact,
the letter reports that the approval of one affordable housing credit requested for
the July 6, 2004 period ‘will fulfill the affordable housing requirement of 771
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affordable units for area 1 and 2. The fotal approved credits for the project is
821.” There is no reference to 788 units in the letter.

29. The statement in the third sentence in the same paragraph that “the actual

number of units reported [in the department's FY05 Annual Report on the Status
of Land Use on Oahu] overstated the [Ocean Pointe] developer’s actual
contribution by 33 units” is incorrect. The FY05 Annual Report states that 821
affordable units had been built. That is exactly the number of credits that the
Director's October 13, 2004 letter states have been approved for the Ocean
Pointe project and is consistent with the approvals summarized in Mr. Takara's
September 13, 2004 submittal.

(We agree that the affordable housing units reguired for Ocean Pointe should be
shown as 771 units, instead of 821, indicating that Ocean Pointe built and sold
50 more affordable units than required. In addition, it would be more correct if
future Annual Reports reported affordable credits awarded rather than units built
and explained that each credit is the equivalent of a two-bedroom unit.)

30. The statement on p. 26 that “the department does not maintain an inventory of

31

[13,000 for-sale and for-rent affordable housing units produced since the 1970s
under unilateral agreements] and cannot provide the basis for this figure” is
incorrect. Simple examination of Exhibits 2-1 and 2-2 on the preceding two
pages in the draft audit would reveal a listing taken from the Department’s
FY2005 Annual Report on the Status of Land Use on Oahu, showing 26 projects
with a reported total of 13,582 affordable housing units built as of June 30, 2005.

. The statement in the first sentence in the last paragraph on p. 26 that “A planning

division administrator notes that when the former department of housing and
community development was eliminated in 1998, the department of planning and
permitting assumed the responsibility for monitoring unilateral agreements” is
incorrect. As explained above, the Department of Land Utilization had the
responsibility for monitoring Unilateral Agreement compliance prior to this
Department. The Department of Housing and Community Development
administered housing agreements required by Unilateral Agreements.

32.The statement at the end of the second paragraph on p. 28 that “From FY1992-

93 to FY2005-086, the city has collected nearly $4.5 million in in-lieu fee payments
from developers for affordable housing requirements” should be put into context.
The lion’s share of those payments were made prior to 1998 when the
Department of Land Utilization assumed the responsibilities for the affordable
housing program, and the negotiations with developers over how their affordable
housing requirements should be met. As shown in Exhibit 2.4, $3,276,200 of the
in-lieu fees were collected under agreements negotiated by the DHCD. In the
last few years, the Department has not approved any in-lieu fee payments.

33.Page 31. The $3,276,200 collected for in-lieu fees were expended by DHCD

between 1992 and 1998 for affordable housing programs.

34.The statements in the first paragraph on p. 33 are incorrect and confused. Itis a

fact that the Department of Planning and Permitting returned checks totaling
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$118,498 to DR Horton/Schuler in June 2004. It is also a fact that the a check for
$118,552 from DR Horton/Schuler was deposited into the Housing Development
Special Fund in June 2005 as the Department of Budget and Fiscal Services
reported. The explanation is quite straight forward.

In the Department’s letter of June 22, 2004 (DPP File No. 2003/ELOG-3247), we
explained that, after a lengthy review of the documentation for residential projects
and affordable housing credit awards for Finance Realty projects in Makakilo, we
are returning two checks for in-lieu fees submitted by DR Horton/Schuler for their
Makakilo projects (which they had taken over from Finance Realty). It was our
determination that sufficient credits had been awarded for the earlier Finance
Realty projects in Makakilo to establish a surplus sufficient to meet the affordable
housing requirement for the Makakilo projects that DR Horton/Schuler was
developing and so no in-lieu fee was owed.

However, on July 22, 2004 (DPP File No. 2004/ELOG-1732), DR Horton/Schuler
responded that Finance Realty had refused to release the surplus credits for DR
Horton/Schuler's Makakilo project and as a resuit, they wished to resubmit an in-
lieu fee payment of $118,552. It was this payment that was eventually approved
and deposited in June 2005.

The reason why two checks were returned in 2004 and a new check was
deposited in 2005 was easily determined by reviewing the correspondence on file
in the POSSE system. However, we are not aware that the Auditor asked us fo
explain the “discrepancy.”

35.The statements in the third paragraph on p. 39 that the Department of Planning
and Permitting “does not report or document general, development plan, or
sustainable community (sic) plan compliance in its unilateral agreement options
in affordable housing” and that “The department also does not document or
require developers to justify how developer delivery options, including in-lieu
fees, are consistent with general, development or sustainable community (sic)
plans” are incorrect and misguided.

These statements ignore the fact that the Unilateral Agreements are adopted as
part of zone change ordinances. As part of the processing and adoption of zone
change ordinances, the developer has already submitted a written statement that
includes an assessment of how the proposed zone change will be consistent with
the General Plan and relevant Development Plan or Sustainable Communities
Plan; the Department has analyzed the compliance of the zone change with the
General Plan, and the relevant Development Plan or Sustainable Communities
Plan; and the Council, in adopting the zone change ordinance, is required by
Charter to find that approving the ordinance is consistent with the General Plan
and the relevant Development Plan or Sustainable Communities Plan.

Accordingly, there is no need to “report or document” compliance with the
General Plan or Development Plan when implementing an aspect of the zone
change ordinance since the Council, as the ultimate authority on the General
Plan and Development Plans, has approved the zone change and the conditions
of the asscciated UA as being in compliance.
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In a similar fashion, the Department does not report or document compliance
with the General Plan or relevant Development Plan when it applies height limits,
requires landscaping improvements or traffic improvement requirements, reviews
urban design plans or implements any of the other controls and requirements
affecting the property covered by the zone change ordinance.

What is required is to report and document that the conditions of the Unilateral
Agreement are being complied with. As we process the subdivision and permit
applications submitted by the developers, we continually evaluate where they are
with respect to each of the conditions, and document the results of our
evaluations, and the specific conditions that must be met before the applications
can be approved.

36. The statement at the bottom of p. 42 that “the department [does not] formally
track the balance, sale or redemption of these [excess affordable housing]
credits” is incorrect. We do formally track the balance and the excess credits
cannot be redeemed unless the Director approves it as part of an affordable
housing agreement.

o We formally track the number of credits that have been requested and
awarded to each project and maintain that information on a spreadsheet.

o On a project by project basis, as is most critical, we do inventories of all the
documentation, and make a formal determination of what the final affordable
housing requirement is, how many credits have been earned, and how many
of those credits are "excess.” For example, such assessments have been
completed for Finance Realty’s projects in Makakilo, for Halekua
Development’s Royal Kunia Phase [ project, and for the Hale Alii project in
Hawaii Kai.

37.As noted previously, the one year owner occupancy requirement for for-sales
affordable units was true only during the moratorium. The second sentence in
the paragraph at the top of p. 43 should be corrected.

38.The statement on p. 43 in the second paragraph that “The department of
planning and permitting ... does not maintain any formal, written policies or
procedures regarding the accrual, application or transfer of affordable housing
credits...” omits to mention that formal rules for the transfer of excess affordable
housing credits have been drafted and are scheduled to be sent out for public
hearing in the near future, and that the policy that would be established by the
draft rules is the policy that the Department has been following informally for the
past few years in approving or denying developer proposals.

39.The statements on p. 43 in the last paragraph regarding how use of excess
credits would be approved are incorrect. Use of excess credits o meet a
developer’s affordable housing requirement has to be established as part of the
Director’'s approval of either an initial affordable housing agreement or the
amendment of an existing affordable housing agreement. There is no
requirement that the Director has to approve the use of excess credits if
requested by a developer.

Page 12 of 12
9/28/2007



	Table of Contents
	Chapter 1:  Introduction
	Background
	City ordinance establishes conditional zoning or "unilateral agreements"
	Exhibit 1.1:  Flowchart of Unilateral Agreement For Affordable Housing

	Affordable housing requirements are imposed by unilateral agreements and rules
	Developers have options in fulfilling affordable housing requirements
	Exhibit 1.2:  Affordable Housing Credit Factor Table

	General plan establishes long-range growth for Oahu
	Development and sustainable communities plans guide land-use policies for growing and established communitites
	Exhibit 1.3:  Development Plan and Sustainable Communities Plan Areas on Oahu


	The City's Unilateral Agreements for Affordable Housing are Managed by the Departments of Planning and Permitting and Budget and Fiscal Services
	Department of Planning and Permitting administers unilateral agreements in affordable housing
	Exhibit 1.4:  Department of Planning and Permitting Organizational Chart as of December 2006 
	Exhibit 1.5:  Planning Division Budgeted Positions, Expenditures, and Funding Sources, FY2003-04 to FY2005-06

	Budget and fiscal services manages in-lieu fees collected under unilateral agreements
	In-lieu fees are deposited into the Housing Development Special Fund

	Audit Objectives
	Scope and Methodology

	Chapter 2:  The Department of Planning and Permitting's Administration of Affordable Housing Conditions and Affordable Housing Credits is Needed to Increase the Number of Affordable Housing Units Actually Built
	Summary of Findings
	The Department of Planning and Permitting's Administration of Unilateral Agreements in Affordable Housing is Inadequate
	The department has not established an effective affordable housing unilateral agreement monitoring program
	The department does not maintain an accurate, verified inventory of affordable housing
	Exhibit 2.1:  List of Residential Projects That Met Affordable Housing Requirements as of June 30, 2005
	Exhibit 2.2:  List of Residential Projects with Affordable Housing Requirements Outstanding as of June 30, 2005

	The department does not maintain historical affordable housing data
	Inadequate staffing is blamed for poor monitoring

	In-lieu Fee Collections Have Not Resulted in Affordable Housing Benefits as Intended
	Since 1998, no in-lieu fees were expended for affordable housing-related purposes
	Exhibit 2.3:  Photo of The Crowne at Wailuna
	Exhibit 2.4:  In-lieu Fee Collections, FY1992-93 through FY2005-06

	The housing development special fund is not specifically intended for the development of affordable housing
	Exhibit 2.5:  Non-housing Development Related Expenditures of Housing Development Special Funds After FY1997-98

	The current framework for the collection of in-lieu fees is inadequate for significant development of affordable housing or rentals
	The acceptance of in-lieu fees may be inconsistent with current general, development, and sustainable community plans related to the construction of affordable housing units

	The Department of Planning and Permitting's Authorization and Application of Excess Affordable Housing Credits Lack Accountability
	Accumulating and redeeming excess affordable housing credits are not formalized in ordinance or rule
	Exhibit 2.6:  Photo of Ewa by Gentry Project

	The department authorized developers to accumulate excess affordable housing credits contrary to city ordinance under a moratorium on affordable housing conditions
	Exhibit 2.7:  Example of a Developer's Accrual of Excess Affordable Housing Credits During the Moratorium Under Ordinances 99-51 and 01-33

	The department's excess affordable housing credit practices may conflict with the general plan's housing objective advocating diverse communities

	Conclusion
	Recommendations

	Response of Affected Agency
	Attachment 1
	Attachment 2



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


